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BEFORE THE
ENVIRONMENTAL PROTECTION AGENCY

DEPARTMENT OFTOXIC SUBSTANCES CONTROL
STATE OFCALIFORNIA

In the Matter ofthe Enforcement Order
Against:

OLGA SHAPIRO, dbaPacificOil Co.,

ID#: CAD 983 615 501,

Respondent.

Agency No. HWCA20114089

OARNo. 2013060325

FINAL DECISION

This matter comes beforethe Department of ToxicSubstances Control (the
Department) pursuantto the Administrative Procedure Act, Government Code section 11517.
Thematterwas heard by Eric Sawyer, Administrative Law Judge (ALJ), Office of
Administrative Hearings (OAR) on August28,2013, and September 16,2013, in Los Angeles,
California. The recordwas closedand the mattersubmitted for decisionat the conclusion of
the hearing on September 16,2013.

Thomas G. Heller,DeputyAttorney General, represented Robert Kou (Complainant).
ScottE. Shapiro, Esq., represented OlgaShapiro (Respondent),who was present. On January
7,2014, DTSC gavenotice that it had not adopted the Proposed Decision, and that it would
proceed to decide the case itselfupon the record, including the transcriptof the hearing before
the Administrative Law Judge. .

FACTUAL FINDINGS

I. Complainant signed and filed the Enforcement Order inhis officialcapacity as
the Unit Chief, Enforcement andEmergency Response Division of the DepartmentofToxic
Substances Control (Department). TheEnforcement Orderalleges Respondentcommitted
five separate violations of statutes or regulations pertaining to hazardous waste transportation,
specifies a schedule for compliance directing Respondent to take andrefrain fromvarious
actions to remedythe allegedviolations, andassesses a $28,500 penalty.

2. Respondent timelyrequested a hearingto contest the Enforcement Order.

3. Respondent doesbusiness asPacificOil Company (POC). At all times
relevant, Respondent operated a hazardous waste transfer facility at 9130 De Garmo Avenue,
SunValley, California (Respondent'syard)..



4, TheDepartment authorized Respondent to transport hazardous waste by
Transporter Registration No, 3115, whichexpires onMarch 31, 2014.

Baokgroundlrformation

5. Respondent formed POCin the early1990s and hasbeen its only owner. She
buysused oil from localbusinesses, such as gas stations and cal' washes. She then sells the
used oil to others. In the process, she uses trucksshe owns to transport the used oil.

6. Oneof Respondent's majorcustomers is BotaviaEnergyLLC (Botavia), which
is located in Ehrenberg, Arizona. When Respondent sellsused oil to Botavia, shetypically
uses a truck driverleased from Botaviato drive thePOCtruck containing the usedoil to
Botavia's yard in Arizona. Respondent does not havethe leasedemployee on thePOC
payroll, but the sales pricepaid for byBotavlafor the used oil is reduced as compensation for
Respondent leasing one of its employees to drivethePOCtruck.

Department's Investigation ofRespondent

7, Ona date in 2011 not established, theDepartment's Enforcement and
EmergencyResponse Division received ananonymous complaint that Respondent was
engaged in transferring usedoil from onetruckto another truckWithout authorization. On
April 4, 20II, theDepartment assigned staffto investigate that complaint.

8. Department staff inspected Respondent's yard on May 18,2011. The
Departmentstaffsubsequently interviewed Respondent ather homeandrevieweddocuments
she had in her possession pertaining to POCo Department staffalso interviewed POC
employees andotherknowledgeable witnesses. Thelast interview withindividuals
knowledgeable about Respondent's business was onJune2,2011. Thelast knownactivity in
this investigation was onDecember 8,2011, whenDepartment inspectors conferred witha
DepartmentAssociate Governmental Program Analyst, TariPatterson, concerning
individuals eligible to drive a truckowned by an entity that has a Department transporter
registration. No explanation wasprovided forthe delay in conferring with Ms. Patterson.

9. TheDepartment issued anInvestigation Report concerning this activity. The
reportwas dated andsignedJanuary 12,2012,but not givento Respondent until January 27,
2012, At no time didthe Department notifyRespondent that it neededan extension of timeto
complete its investigation or issuethereport dueto circumstances beyondits control.

, .' 10. Based onthis investigation, the Department concluded thatRespondent had not
engaged in truck-to-truck transfers. However, aftednterviewingwitnesses and reviewing
available documents, Departmentstaff concluded thatRespol)dent had violatedseveral
provisions of California's Hazardous Waste Control taw; which isset forth in Chapter 6.5 of
Division20 of theHealthandSafety andits accompanyingregulations.



Hazardous Waste Transfer Manifests

11. Respondent'sTransporter Registration allows her to transporthazardous waste
in this state, as well as transporthazardous waste to other states. Usedoil is considered
hazardous waste for thesepurposes. When transporting hazardous waste, California Codeof
Regulations, title 22, section 66263.20, requires the partiesinvolved in the transaction to use
and complete the UniformHazardous Waste Manifest (manifest), in pertinentpart, as
follows:

Subdivision (a):A transporter (here Respondent) shallnot accepthazardous
waste from a generator(e.g., automotive repairshop,gas station, car wash,
etc.) unless it is accompanied by a manifestcompleted and signed.

Subdivision (b):Before transporting the hazardous waste, the transporter shall
complete, sign and datethe Transporter of Waste sectionofthe manifest
acknowledging acceptance of the hazari:lous wastefromthe generator. The
transporter shall return a signed copyto the generator prior to removal of the
waste fromthe generator's facility..

Subdivision (c):The transporter shall ensure that the nianifest accompanies the
hazardous waste.

Subdivision (d):The transporter shall have a manifest in the transporter's
possession while transporting the hazardous wasteand shall releasethe
manifestto anothertransporter orto the owneror operatorof the designated
hazardouswastefacility accepting the waste.

Subdivision (e): A transporter transporting hazardous waste into or out of
California shall have in theirpossession a manifest with the generatorand
transporter sections completed.

Subdivision (f): The transporter shall submit to the Departmenta legible copy
of the manifest completed by the generator, transporter and the partywho
accepted the hazardous wastefor each load of hazardous waste transported out
of the State, within 15 days of the datethat the load is acceptedby the
designated facilityonthe manifest. .

Subdivision (g):A transporter who delivers hazardous wasteto another
transporter or to the designated facility who accepts it shall: (1) obtainthe date
of deliveryandthe handwritten signature of that transporter or of the owneror
operatorofthe designated facility onthe manifest; and(2) retain one copy of
the manifest; and (3) givethe remaining copies of the manifestto the
accepting transporter or designated facility.



12. Themanifestform has several duplicate pages. The information written onthe
top copytransfersto the underlying copies. Afterthe generator completes the information on
the top copy pertinentto it, the bottompage containing the duplicate information is torn off
EU1d kept by the generator. The transporter completes the information on the top copy
pertinent to it. Upondeliveryto anothertransporter, or the facility that ultimately accepts the
hazardous waste, the transportertears offthe bottomcopyand retains it. Theremainder of the
formcontaining the originalsignatures is receivedby the facilitythat accepts the waste. If
that facility is located in California, it is requiredto senda copyofthe manifest to the
Department. If the accepting facility is locatedin anotherstate, it is expectedto also send in a
copy ofthe manifestto the Department (and complywith the laws of its ownstate) but the
Departmentacknowledges it hasnojurisdictionover out-of-state facilities.

13. Manifests sent to theDepartment arereceived, logged andthe information is
maintainedin its HazardousWasteTracking System(HWTS).

14. WhenDepartmentstaffconducted their investigation described above, they
requested Respondent to provide copies of manifests forher hazardous waste transports.
Respondentadvised themthat manyof lier manifest copieshad been lost or destroyed aftera
dispute with her off-site storageprovider. However, sheproducedcopies of over 1,500
manifests for transports that had occurred in October 2009 andNovember2009, June and
July 2010, and January and February 2011.All of these invoices involvedtransactions where
Respondentpurchased used oil from localbusinesses and sold it to Botavia.

15. Department staffresearched Respondent's activityinputtedintothe HWTS
andfound that approximately 98percentof the manifests sheprovidedto them during the
investigation hadnot been receivedby the Department as requiredby California Codeof
Regulations, title 22 section66263.20(f).

16. With regardto thosetransactions, whenRespondent purchasedthe used oil
from a local business (the generator), the localbusinesswould completeandsignthe
generatorpart of the manifest, keep a copyfor itself, andgive the rest of the manifestform to
the POC employee (the transporter), whotransportedthe used oil to Respondent's yard in a
truck owned by Respondent. From Respondent's yard, AlexanderDeLeon (Del.eon), a
Botavia employeewho was leased to POC by Botavia,drove the POC truck containing the
used oil to Botavia's.yardin Arizona. For the transactions in Octoberand November 2009,
the only transporter listedon the manifests was POCo For the remainingtransactions in 2010
and 2011, the POC employee who firstpickedup the used oil signedthe manifest as a first
transporter on behalfofPOC; the Botavia employee who was leasedby Respondent to drive
the POC truck to Arizonasignedthe manifest as a secondary transporter 011behalf of
Botavia, Upon arrival at the Botaviayard in Arizona, a Botaviaemployee, usuallyChristian
Sanchez, signedthe manifest 011behalfof'Botaviaas the designated facility accepting the
used oil.



17. According to Respondent, the secondary transporter information onthe
manifest was onlycompleted in Arizona andnever in California. Respondent testified that
was donebecausethe truck wouldhaveto go through1\\'0 weigh stations on the way to
Arizona, and signing the manifestin California beforeentering Arizonawouldcomplicate
thatprocess. Moreover, it is clear from her testimony that Respondent understood that
Botaviawas not a registered transporter in California andtherefore that it couldnot legally
transport hazardous waste in California. However, Respondent failed to present any credible
evidence fromBotaviaor othersources verifying when, where orunder what circumstances
the manifests were signedby Botaviaasthe secondary transporter,

18, Respondent testifiedthat shewas told by Mr. Sanchez ofBotavia that it was
sending copies of the manifests to the Department for the transactions with POCo Although
the HWTS has recordof over 500 manifests sent fromBotaviain 2009, there is no other
persuasive or credible evidence indicating that Botaviaregularly sentmanifests to the
Department for hazardous waste it accepted from Respondent. Respondent presented no
credible evidence indicating the same. When Department staffinterviewedMr. Christian
overthe telephone duringtheir investigation, he was vagueaboutthe manifests, stating only
thathe "believed"Botaviasentcopiesof the manifests to the generator and POC, andthat he
"thought" copies werealso sentto the Department. Underthese circumstances, it wasnot
established that Respondent had reasonable assurance thatBotaviawas regularlysending
completed manifests backto the Department.

19. Respondent presented an excerpt from a videotrainingsessionon the
Department's website pertainingto the manifest completion process, The Department trainer
advises that for hazardous wastebeingtransported to another state, the generatorand
transporter are required to sendthe manifest to the Department. However, the traineralso
indicates that the generator and transporter do not have to send a copy ofthe manifest to the
Department if they knowthe out-of-state facility accepting the hazardous waste is also
retuminga completed manifest to the Department. In that case, the Department trainer
indicated that the State doesnot need to haveduplicate copies ofthesame document.

20. California Codeof Regulations, title 22 section 66263.20(g)(1), requires a
transporter (here, POC) that delivers hazardous wasteto another transporteror to a facility
that accepts the hazardous wasteto "obtainthe handwritten signature of the transporter or of
the owneror operator of the designated facility on the manifest." From 2010 through2011,
the manifests in question containdigital imitations of handwritten signatures frombothMr..
DeLeonas the transporter andMr. Sanchez asthe owner/operator ofthereceiving facility. On
these manifests, bothDeLeon and Sanchez identify themselves with Botavia. Basedon the
uniformity in howthe digital signatures for both individuals wereaffixed to the manifests, it
appears that those signatures were doneby machine andplacedon the manifests well after
transfer ofpossession of the used oil. Complainant contends the manifests must contain
original handwritten signatures, andthat the digital imitations of handwritten signatures
affixed after the used oil is transferred donot complywiththe regulation.



Hazardous Waste AnnualReports

21. In additionto submitting manifests to the Department, registered of used oil
are alsorequiredto submittwo types of annual reports.

22. Healthand SafetyCodesection 25250..10 requires everyregistered
transporter of used oil to submit a report on or before March 1 of eachyear regarding the
used oil transported duringtheprecedingcalendar year, specifying the shippingdescription
of the used oil, the volume ofeachtype of used oil, and the facilities to which the used oil
was transported.

23. Respondent failedto submita report for the calendaryear 2008, and
Respondent submitted annualreports for the calendar years2009 and 20lOin February of
2012,which was well afterthe deadline andafterthe Department concluded its
investigation.

24. Health and SafetyCodesection 25250.29(t), alsorequires registered
transporters to submita report on or beforeMarch1 of eachyear regarding used oil
transportedout of state duringthe preceding calendaryearwhen they are the listed
transporter onthe manifest,

25. Respondent did not timelysubmit an out-of-state transportreport forthe
calendar year 2010 (to be submittedby Marchof2011 to the Department).

26. Complainant allegedthat Respondent also failed to timely submitthese
two types of annual reports for the calendar years20II and2012, but Complainant
later found that the Department had timelyreceivedthose reportsandtherefore
concededtherewas no violationforthosetwo years.

27. Respondent points to the UsedOilHaulerReport formthat the California
DepartmentofRecycling andRecovery (CaIRecycle) alsorequiresused oil haulers to
complete and submiton a quarterly basis.Theform instructs used oil haulers to send
completed forms to the Department (although they-are advised to contact CalRecycle with
questions). Used oil haulersare also instructed to "[0]nly report the destinations to which
your companytransports, Do not include oil transported from your facilityto another
destination by anotherhauler." [Boldin original.] CalRecycle'sreport form includes a
place to disclose used oil hauled out-of-state. Department stafftestifiedthat if oneof its
registeredtransporters timelysubmitted quarterly reports to CalRecycle (Which the
Department received), it wouldnot have to submitto the Department the above-described
reports requiredby Healthand SafetyCode sections 252~0.1 0 and 25250.29.

28. Respondent testifiedthat she didll0tfile the annualreports described above
becauseshe was misledby the instructions on.Calkecycle's report form. She testified that
becausemany of the transactions in question involved a secondary hauler ( i.e.,Botavia),
she read the CalRecycle form instructions as not requiringher to submitthe CalRecycle
forms. Sinceshe believedshe did not have to submitquarterlyreportsto CalRecycle, she
testified she believedshe didnot haveto submitthe annualreportsto the Department.
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Respondent's statedunderstanding of the CalRecycle forminstruction is dubious and
employs circular logic. For example, pac wasthe onlytransporter listed in the 2009
manifests. As for the otheryears, Respondent testified that sheviewedPOC as the
transporter of the usedoil intoArizona, but shedidnot establish whenor ifBotavia
actually took overthe transportation before the oil reached Botavia's yard inEhrenberg. In
anyevent, the CalRecycle forms were separate and distinct fromthe annual reportsthat had
to be submitted to the Department. Since Respondent failed to timelysubmittedquarterly
reports to CalRecyle, she failed to establish that shewas exemptfrom filing the annual
reports with the Department.

Transporting Hazardous Waste

29. Healthand SafetyCodesection 25163(a)(l), prohibits transferred custody
of hazardous waste to a transporter who doesnot hold a validregistrationissuedby the
Department. In this case, although Respondent is aregistered transporterwith the
Department, Botaviais not.

30. Beginning in 2010,and continuing thereafter, Respondent transported the
usedoil she sold to Botaviaby the methodpreviously described with DeLeon as the driver
for the secondary transporter. Complainant contends this method violated the lawbecause
the driverof the truckwas typically an employee ofBotavia, and thatRespondentwas·
therefore transferring custody of hazardous waste toBotavia, an unregisteredtransporter.
The identity of the transporter of the usedoil while in Arizonais not at issue in this case
because the Department doesnot havejurisdiction over that activity inanother state.

31. Beginning in at least January 2010, DeLeon's signature appears on
manifests as "Transporter 2," The Company namefor Transporter 2 is "Botavia Energy,
LLC." Respondent testifiedthat DeLeonwas a secondary transporter for the used oil in
question and that shehad possessionof thesemanifests, most of which identifyDeLeonas
a transporter for Botavia, not pac.

32. pac does not pay DeLeonhimselffor his services, Botavia andpachad
a contractdescribing their arrangement involving DeLeon, but the Administrative Law
Judgewho initiallyheard this matter ruled that its contents were inadmissible. The used
oil was transported in a pac vehicle andDeLeonwas insured as a driver by pac. Since
2009, pac enrolledMr. DeLeonin the federal Department of Transportation's (DOT)
RandomDrug and Alcohol TestingProgram, andhe holds a medical card required by .
DOT.Mr. DeLeon is also registeredthroughPOC in the California Department of Motor
Vehicles (DMV)Pull NoticeProgram. POC makes sure that Mr. DeLeon is randomly
drugtested, and that he takes and passes a driving test. Mr. DeLeonhas also passed the
federal Transportation SecurityAdministration (TSA) clearance process throughPOCo
Respondent offeredno evidence of supervisory control she had overDeLeon, if any.

Monetary Penalty Calculations and Schedule/or Compliance

33. TheEnforcement Orderincludes a schedule for compliance, which
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requires Respondent to take, or refrain from, certain actions in response to the alleged
violations,

34, Other than arguing that the schedule for compliance is
unnecessary, Respondent did not identify or establish that any particular part of
the schedule for compliance is unreasonable or unrelated to the alleged
violations.

35. TheEnforcement Order also includes a totalmonetary penaltyof $28,500.
Complainant calculated themonetary penalty by analyzing the various factors specified in
California CodeofRegulations, title22 sections 66272.60 through 66272.69. Thebase
penaltiescalculated were$6,000 forthe alleged failure to submit manifests to the
Department; $6,000 for the alleged failure to obtain handwritten signatures onthe
manifests; $6,000 forthe alleged failure to timelysubmit the twotypes of annual reports
(Complainant considered the alleged failures in this regardas involving just one category);
and$10,500 for the alleged transfer of hazardous waste to an unregistered transporter,
Complainant found no aggravating factors existed to warrant increasing thebasepenalties,
andno mitigatingfactors to warrant a reduction. Complainant has several yearsof
experience'analyzing the regulations for suchmonetary penalties andin reviewing the
calculations performed bythosehe supervises. In this case, Complainant's calculations and
methodologywerealso reviewed andapproved byhis supervisor.

36. It was established bya preponderance of the evidence that Complainant
correctly calculated the amounts in question andreasonably exercised discretionin
analyzing and applying the factors identified in the above regulations in making his
calculations. The fact that the Department erroneously alleged Respondent failedto timely
submitboth annual reports for calendar years 2011 and 2012 does not warranta reduction
in the monetarypenalty. Complainant's calculations for the out-of-state reports assumed
therewere multiple violations, whichwas an error. It was established, however, that
Respondent failed to timelysubmit several annual reports underHealth and SafetyCode
section 25250.10 (Factual Finding23) as well, andboth failure-to-report violations were
calculated under a single penalty amount, Thepenalty for the reportviolations therefore
still involved multiple violations.

LEGAL CONCLUSIONS

Jurisdiction andBurdens

1. Health andSafety Code section 25187 authorizes theDepartment to order
actionnecessary to correct violations andassess a monetary penaltywhentheDepartment
determines that anypersonhasviolated specified provisions ofthe Health andSafety Code
or anypermit, rule, regulation, standard, or requirement issued or adoptedpursuant
thereto.

2. An agency seeking civilremedies andpenalties against a partyholding a
license or registration bearsthe burden of proof. (Brown v. City ofLos Angeles (2002)
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102 Cal.AppAth 155.)Inthis case, Complaint has the burdenofproof.

3, Evidence Code section 115 states that, exceptas otherwise providedby law,
the standard in a civil actionis proof by a preponderance ofthe evidence. As there is no
law requiringotherwise, Evidence Codesection 115 applies here. The more exacting clear
and convincing evidence standard applies onlyto actions involving professional licensing
rights or permits. Therevocation of a nonprofessional or occupational license, like
Respondent's, requires onlythe preponderance of the evidence standard. (Imports
Performance v. Dept. ofConsumer Affairs, Bur. ofAutomotive Repair (2011) 201
Cal.AppAth911,917.)

Respondent's Statute ofLimitations Argument

4A. Pursuant to Healthand SafetyCodesection25185(a), the Department may
conductan inspection of a permitted facility duringa reasonable hour. Whenthe
Department conducts suchan inspection, the Department "shallprovide a copy of the
inspection report"to the facility within five days fromthe preparation of the report, but not
later than 65 days afterthe inspection. (Health & Saf. Code § 25185(c)(2)(A).) Thetime
period maybe extended asa result of circumstances beyond the Department's control, ifit
notifiesthe involved facility within70 days from the date ofthe inspectionandprovidesthe
inspection reportto the facility operatorin a timelymanner afterthe reason for the delay
ends. (Health& Saf. Code § 25185(c)(2)(B).)

4B. Respondent argues this actionis time-barred because the Department
exceededthe time limit it had to issue a reportafter its inspections. TheDepartmentstarted
its investigation onMay 18,2011, and concluded it on June2, 2011. The inspection report
was datedJanuary 12, 2012,but not givento Responden: until January 27,2012. The
Department failed to notifyRespondent that it neededto extendthe time limit dueto
circumstances beyond its control. Thus, the Department inexplicably failed to providea
copy of its inspection report (dubbed by the Department as the "Investigation Report") well

. morethan 200 days afterthe inspection was concluded.

4C. The issueturns on whetherthe time limit specified by section25185 is directory
or mandatory, If it is directory, it does not operate as a limitations period for purposes of a
civil or administrative enforcement actionsuch as this. If it is mandatory, it does. The
California Supreme Courtin People v, Cobb (2010) 48 Cal.4th 243 discussedthree distinct
factors in determining whether a statutorytime limit is directory or mandatory, Onefactoris
whetherthe statute specifies the time limit isjurisdictional. (Id.) Silence on that point is not
dispositive; unless the Legislature clearly expresses a contrary intent, time limits aretypically
deemed to be directory. (Id., atp. 249.) Anotherfactor is whether the Legislature includes a
penaltyor consequence for non-compliance; failure to do sotypicallydemonstrate a statute is
directory. (Id., at p, 250,) Finally, a time limit is directory ifthe purposes of the statute in
question wouldbe defeated by holdingthe time limit mandatory. (Id., at p. 250.)

4D. In.thiscase, the factors enumerated in Cobb weigh in favor ofthe time limit in
Health and SafetyCode section25185 being deemeddirectory. Section 25185 doesnot
specify whether the time limit isjurisdictional. However, section 25185 providesno remedy

9



or penalty for missing the time limit. Viewed in combination, thesetwo factors provide no
evidence that the Legislature intended the time limitto be mandatory. Finally, the purposes of
the statutewouldbe defeated by holding the time limitmandatory. Section25185 andits
accompanying statutes arepart of a broader scheme ofthe Hazardous WasteControl Law, set
forth in Chapter6.5 of Division 20 of the Health and Safety Code, allowing the Department
and local agencies to inspect, investigate, and seekredress for hazardous wasteviolations.
Deemingsection25185 to be mandatory, andtherefore operate as a statuteoflirnitations,
would frustrate that purpose. Moreover, viewing the time limit as mandatory wouldbe
inconsistent with the five year limitations period expressly providedin Code of Civil
Proceduresection 338.1 for civil andadministrative actions to enforce the Hazardous Waste
Control Law set forth in Chapter6.5,whichincludes section25185.

4E. Under these circumstances, the time limitin section25185 is directory, and
doesnot operate as a limitations period. TheDepartment's actionin this matterwas
thereforenot time-barred by its failure to timelyprovide- a copy of its inspection reportto
Respondent.

Cause for theSchedule ofCompliance andPenalty

5. Respondent violated California Codeof Regulations, title 22 section
66263.20(1), in thatbeginning in October 2009, and continuing through at leastFebruary
2011,Respondent failed to submit completed copies ofmanifests to the Department
within 15 days afterhazardous wastewas transported out-of-state andaccepted by the
designated facility onthe manifest, in this case Botavialocatedin Arizona. Botaviadid
not regularlyreturn completed manifests to the Department for the used oil it purchased
from Respondent, andRespondent failed to establish that shehad reasonable assurance or
proof from Botaviathat it was doing so. Therefore, the traininginstructions providedby
the Departmenton its website advising transporters not to sendin completed transporter
manifests whentheyknowthe designated out-of-state facility is returning themto the
Departmentdoesnot exonerate Respondent from thisviolation. (Factual Findings 1-19.)
The assessed penalty of $6,000 is reasonable, and not arbitrary or capricious,
particularlyin light of Respondent's hundreds failures to submit the manifests, resulting
in a nearly total disregard of this regulation. '

6A. Respondent violatedCalifornia CodeofRegulations, title 22 section
66263 .20(g)(I), in that beginningin October 2009, andcontinuing through at least'
February2011;Respondent failed to obtainthe handwritten signature of the secondary
transporterorof'the owneror operator ofthe designated accepting facility on
approximately 1,500 manifests for usedoil transported fromRespondent's yard to
Botavia's yard inArizona. (Factual Findings 1-32.)

6B. CaliforniaCode ofRegulations, title 22 section66263.20 (g)(l), requires that
the initial or soletransporter obtainaHhandwritten signature" of the secondary transporter
or accepting facility on the manifest. Subdivisions (g)(2) and (3) of the sameregulation
requirethe initial ()r sole transporter to retain one copyof the manifest, and. give the
remaining copies of the manifest to the accepting transporter or facility at the time of
transfer. Whenconsidering the, overall process of completing the manifests established by
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Regulation 66263.20, it becomesclear that the Legislature's intentwas to ensure that the
actualindividuals involved in the process personally sign themanifestat the actual time of
transfer.

6C. In Ni v. Slocum (2011) 196 Cal.AppAth 1636, it was held that an electronic or
digital signaturedoes not complywith ElectionsCode section 100regarding how an
individual signs a petition to place an initiative on the ballot. In that case, the court found
that the Legislature's general approvalof the use of electronicsignatures in commercial and
governmentaltransactions, through Government Code section 16.5 and the Uniform
Electronic Transactions Act (UETA)(Civ. Code, § 1633.1 et seq.),did not trump the
particular requirementof Elections Code section 100 that the signatures be "personally
affixed"to the petition. (Id., at p. 1646-1647.) The court was also concerned that allowing
electronicsignatureswould effectivelyeliminate petition circulators present during the
signatureprocess, which would appearto makethe process more susceptible to fraud,
potentiallyundercuttingthe integrityof the electoralprocess. (Id., at p. 1653.)

6D. In this case, it was not establishedthat the Botavia driver of the used oil, Mr.
Del.eon, signedthe manifests at the time custody of the used oil was transferred. Rather, the. .

evidence indicates that Mr. Del.eon simplyacceptedthe manifests at the time he took the
POCtruck out of Respondent's yard. That processis at odds with the intent of California
Code of Regulations, title 22 section66263.20. While no evidence suggests anyone other

. than DeLeon drove the transporting truck, placementof digitized signature reproductions on
manifests well after the fact makes the overallprocess susceptibleto fraud. In this case, it
required a hearing to determinewhat actuallyhappened.

6E As the United States Environmental Protection Agencywrote regarding the
federal counterpart to California's handwritten signaturerequirementon manifests, "[i]t
must be emphasizedthat, unlike a handwritten signature, a digital signature is not a personal
attribute or characteristic of the signer." (Hazardous Waste Management System;
Modification ofthe Hazardous Waste Manifest System; Electronic Manifests, 66 FR 28240
(May22,2001)). A driver's mere digital signatureplaced on a hazardous waste manifest at
some point after the transfer defeatsthe purpose of holding the driver accountable during the
entiretransfer. After all, if he has not personally signed the manifest at the time of transfer,
then he has not assumed responsibilityfor the waste. A handwritten signature, unique to the
individual, promotes accountabilityover the transaction.and makes repudiation of the
transfer by the driver less likely. Hazardouswaste in particular, with its health and
environmental risks in transport, must have adequate tracking safeguards and assurances of
responsibilityby its handlers. In any event, the language of section66263.20 is clear, and
Respondent did not comply with its requirements.

6F. Respondent's argumentthat she is not responsiblefor how Botavia
employees signed the manifests is of'no moment. Respondent's argument is not persuasive

. that the federalE-SIGNAct (15 U.S.C. § 700 l(a», which is similarto the aforementioned
UETA, allowedBotavia's employeesto use digitizedreproductions of their signaturesin
orderto complywith CaliforniaCode of Regulations, title 22 section66263.20. Similarto the
Slocum case, general statutoryapproval for using electronic signatures must give way when

11



doing so is inconsistentwith the underlying intent of the law in question. Here, section
66263.20requires the transporterto obtain the handwrittensignature of the secondary
transporter or the operator/owner of the designated facility at the time oftransfer. Thatwas
not done. The assessed penalty of $6,000 is reasonable, and not arbitrary or capricious,
particularly in light of Respondent's hundreds of individual failures to obtain handwritten
signatures, whiohthe Department consolidated into a single violation.

7. Respondent violatedHealth and SafetyCode section25250.1 0, in that
she did not timely submit reports for the calendaryears2008, 2009 and 2010 (to be
submittedby March 1 of the subsequent year) regardingthe used oil Respondent
transported. (Factual Findings 1.28.) The assessedpenalty for this violation is
consolidatedwith the violationbelow (SeeLegal Conclusions, section 8) and
describedthere.

8. Respondent violatedHealth and SafetyCode section25250.29(f), in
that Respondent did not timely submitan out-of-state transport report for the calendar
year 2010. (Factual Findings 1·28.) The assessedpenalty for this violation is $6,000
is reasonable, and not arbitraryor capricious, particularlyconsidering Respondent
committed four violations under two regulations, whichthe Department consolidated
under a single penalty.

9A. RespondentviolatedHealth and SafetyCode section 25163(a)(1), in
that it was establishedby a preponderance of the evidenoe that she transferred custody
of hazardous waste to a secondary transporter who did not hold a validregistration
issued by the Department. The manifests, beginning in June of 2010, plainly showthat
"BaTAVIA ENERGY, L1C" is consistently the secondarytransporterwith adifferent
EPA number (AZR000503789). The digital signatureof DeLeon, an employeeof
Botavia and.who reoeives no oompensation from pac, is listed. as the driver for
"BaTAVIA; LLC." Respondent admittedthat she had custody of these manifests
oontaining this Information, She therefore cannot disavow knowledge ofher
company's stated role on the manifests. Giventhe clarity of the information on the
manifests in question, there can be no doubt that pac represented itself to all involved
in the handling of the used oil and to regulatory agencies that it transferredused oil to
the secondary transporter Botavia, a companynot authorized by the Department to
transferhazardous waste.

9B. Respondent's argumentthat DeLeon should be treated as a pac
employee because of measures she had taken in regard to him (see Factual Finding 32)
cannotoutweigh the plain language of the manifests in whichpac represented itself as
transferring custody of used oil to Botavia, First, Respondentfailed to show she had
any supervisory oontrol over Del.eon, .Second, Respondent did not pay DeLeon for his
services, an important factor in considering an employee.employerrelationship.
Lastly, there is no indicationthat POC'sjnsuranoeofDeLeon, for instance, was
anything more than a private contractualterm in an agreementwith Botavia, an
agreementwhich operatedfor the benefit of'those parties and not as a safeguardto
humanhealth and the environment, Respondent representedher company as
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transferring hazardous waste to Botavia on an official government document, and she
cannot now, hundreds of transferslater, repudiate a role her company so clearly
assumed. The assessed penalty for this violation of $10,500 is reasonable, andnot
arbitrary or capricious, particularly in light of the hundreds of transfers constituting the
violation, and demonstrating her total disregard for this regulation.
Monetary PenaltyCalculations andSchedule/or Compliance

10. The monetary penaltywas calculated assuming Respondent violated the
five discrete areas discussed abovein Legal Conclusions 5 through9,which are
enumerated in the Enforcement Orderas paragraphs 2.1 through2.5. The total penalty of
$28,500 allegedby the Department is warranted.

11. The schedule for compliance is contained in the Enforcement Orderin section
.3, and the various remedial actions ordered to be taken are enumerated as paragraphs 3.1.1
through3.1.13. Respondent did not identify or establish that anyparticularpart of the
schedule for compliance is unreasonable or unrelated to the alleged violations.

ORDER

The Enforcement Orderagainst OlgaShapiro, dbaPacific Oil Co., is affirmed with
thefollowing amendments: Violations 2.3 and2.4 oftheEnforcement Ordershall omitany
allegations of failures to submitreports forthe calendar years of2011 and2012 due by March 1
ofthesubsequent year. Respondent shall paytheDepartment penalties of $28,500 andfollow
theschedule ofcompliance set forth in theEnforcement Order.

ITIS SO ORDERED.

. DATED: ~ll/JL-f -:---:----=---=------'-'--::-'--- r "". ~ '- --- \
Deborah O. Raphael
Director
Department of Toxic Substances Control
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