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""STATE OF CALIFORNIA = GOVERNMENT Or-_AATIONS AGENCY . EDMUND G, BROWN, .Jr., Governor

OFFICE OF ADMINISTRATIVE LAW

300 Capitol Mall, Suite 1250
Sacramento, CA 95814
(916) 323-6225 FAX (316) 323-6826

DEBRA M. CORNEZ

Director
MEMORANDUM
TO: - Ed Benelli
FROM; OAL Front Desk do
DATE: August 30, 2016 '
RE: - - Return of Rulemaking Materials

OAL Matter Number 2016-0531-02
OAL Matter Type Emergency Resubmittal (ER)

OAL hereby returns the rulemaking record your agency submitted for review regarding “Annual Fee on
Metal Shredding Facilities.” .

If this is an approved matter, it contains a copy of the regulation(s) stamped “ENDORSED
APPROVED?” by the Office of Administrative Law and “ENDORSED FILED” by the Secretary of
State. The effective date of an approved regulation is specified on the Form 400 (see item B.5).
Beginning January 1, 2013, unless an exemption applies, Government Code section 11343 .4 states the
effective date of an approved regulation is determined by the date the regulation is filed with the
Secretary of State (see the date the Form 400 was stamped “ENDORSED FILED” by the Secretary of
State) as follows:

(1) January 1 if the regulation or order of repeal is filed on September 1 to November 30, inclusive.
(2) April 1 if the regulation or order of repeal is filed on December 1 to February 29, inclusive.

(3) July 1 if the regulation or order of repeal is filed on March 1 to May 31, inclusive.

(4) October 1 if the regulation or order of repeal is filed on June 1 to August 31, inclusive.

If an exemption concerning the effective date of the regulation approved in this matter applies, then it
will be specified on the Form 400. The Notice of Approval that OAL sends to the agency will include
the effective date of the regulation. The history note that will appear at the end of the regulation section
in the California Code of Regulations will also include the regulation’s effective date. Additionally, the
effective date of the regulation will be noted on OAL’s web site after OAL posts the Internst Web site
link to the full text of the regulation that is received from the agency. (Gov. Code, secs. 11343 and
11344.)

Please note this new requirement: Unless an exemption applies, Government Code section 11343
now requires: ' '

1. Section 11343(c)(1): Within 15 days of OAL filing a state agency’s regulation with the Secretary of
State, the state agency is required to post the regulation on its Internet Web site in an easily marked
and identifiable location. The state agency shall keep the regulation posted on its Internet Web site
for at least six months from the date the regulation is filed with the Secretary of State.

2. Section 11343(c)(2): Within five (5) days of posting its regulation on its Internet Web site, the state
agency shall send to OAL the Internet Web site link of each regulation that the agency posts on its
Internet Web site pursuant to section 11343(c)(1).
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OAL has established an email address for state agencies to send the Internet Web site link to for each
regulation the agency posts. Please send the Internet Web site link for each regulation posted to OAL at

postedregslink(@oal.ca.gov.

NOTE ABOUT EXEMPTIONS. Posting and linking requirements do not apply to emergency
regulations; regulations adopted by FPPC or Conflict of Interest regulations approved by FPPC; or
regulations not subject to OAL/APA review., However, an exempt agency may choose to comply with
these requirements, and OAL will post the information accordingly.

DO NOT DISCARD OR DESTROY THIS FILE

Due to its legal significance, you are required by law to preserve this rulemaking record. Government
Code section 11347.3(d) requires that this record be available to the public and to the courts for possible
later review. Government Code section 11347.3(e) further provides that “...no item contained in the
file shall be removed, altered, or destroyed or otherwise disposed of.” See also the State Records
Management Act (Government Code section 14740 et seq.) and the State Administrative Manual (SAM)
section 1600 et seq. regarding retention of your records.

If you decide not to keep the rulemaking records at your agency/office or at the State Records Center,
you may transmit it to the State Archives with instructions that the Secretary of State shall not remove,
alter, or destroy or otherwise dispose of any item contained in the file. See Government Code section
11347.3(f).
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TEXT OF PROPOSED EMERGENCY REGULATIONS
Department of deic Substances Control Reference Number: R-2015-01
Office of Administrative Law Emergency Number: 2015-Xxxx-Xxx
DIVISION 4.5, TITLE 22, CALIFORNIA CODE OF REGULATIONS
CHAPTER 56. Annual Fee on Metal Shredding Facilities St 338

A Hele|. 2

Add sections 69600.1 through 69600.20 to division 4.5 of title 22 of the California Code of
Regulations, to read:

Chapter 56. Annual Fee for Metal Shredding Facilities

§ 69600.1. Scope and Purpose.

(a) This chapter establishes an annual fee upon metal shredding facilities, as defined in section
69600.3(a), of this chapter, in order to reimburse the Department for its costs to implement
sections 25150.82 and 25150.84 of chapter 6.5 of division 20 of the Health and Safety Code.

(b) Nothing in this chapter is a limitation on the authority of any other governmental agency to
adopt or enforce additional requirements related to metal shredding facilities or to develop
any other regulatory program allowed by law.

Note: Authority cited: Sections 25150.82 and 25150.84, Health and Safety Code. Reference:
Sections 25150.82(a), 25150.82(b), 25150.82(c), 25150.82(d), 25150.84(a), and 25150.84(b),
Health and Safety Code.

§ 69600.2 Definitions.

(a) “Metal Shredding Facility” has the same meaning as defined subsection (b) of section
25150.82 of chapter 6.5 of division 20 of the California Health and Safety Code.

(b) “Projected Annual Fee” means the Department’s estimate of the annual fee for each metal
shredding facility based on its estimate of the reasonable and necessary costs for each
calendar year to implement sections 25150.82 and 25150.84 of chapter 6.5 of division 20 of
the California Health and Safety Code.

Emergency Regulation Text Annual
Fee on Metal Shredding Facilities Page1of6 April 26, 2016
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Note: Authority cited: Sections 25150.82 and 25150.84, Health and Safety Code. Reference:
Sections 25150.82(a), 25150. sz(b) 25150, 82(c) 25150. 82( d) 25150, 84(a) and 25150.84(b),
Health and Safety Code.

§ 69600.3. Applicability.

(a) The annual fee requirements apply to metal shredding facilities that meet all the
requirements set forth below T

LRV

(1) are Iocated W|th|n the state of Cahfornla

(2] are operatlng using one of the foIIowmg authorltles or cfassn‘rcatlons that allow Iawful
metal shreddlng operations: .

{A) A notification issued by the Department in accordance with section 66260.200(f) of -
title 22 of the California Code of Regulatidnsthat otherwisé hazardous waste may be
classified and managed as nonhazardous. Successor entities to metal shredding
facilities that recelved the notification are included in this section;

(B) An order issued or entered into by the Department under chapter 6.5 of division 20
., of the Health and Safety Code that author;zes a metal shreddlng facrhty to continue
operatlons pursuant to speczfred management and operatlng condltlons,

(C) Ajudgment ISSUEd by a colirt wrth Jur|sd|ct|on ina matter to whlch the Department
andat least one metal shreddmg facsllty are parties that authorizes operatlons
pursuant to spectﬁed management and operatlng condltxons, or

(D) A permit issued by the Department under ch’apter 6.5 of division 20 of the Health
: and_:Safety Code that authorlzes metal shredd_lng operatrons A

Note: Authonty mted Sectlons 25150 82 and 25150, 84_ Heaith and Safety Code Reference:
Sectlons 25150:82(a), 25150.82(b), 25150.82(c), 25150. 84(a) and 25150 84(b] Health and
~ Safety Code.

§ 69600.4. Asse'ssment of the Annua[ Fee.

(a] The Department sha[l assess an annual fee. on éach metal shreddrng facility in an amount
_ suff:crent to relmburse the Department sannual costs,

Tt laieratiF

(b) The Department 5 annual costs shaII mclude costs mcurred to conduct the foIlowmg .
actrvrtles -

Emergency Regulation Text Annual

Fee on Metal Shredding Facilities Page 2 of 6 _ . ,April.26, 2016
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(1) Development and administration of the Annual Fee;
(2) Environmental Analysis and Evaluation;

(3} Assessrhent of Off-‘site Migration;

{(4) Stakeholder Workshops and other 6utreach activitlies;
(5} Regulation Development and Adoption; and |

{6) Labofatory Supﬁdrt.

(c} The annual fee shall be determined by dividing the Department’s annual costs by the
number of metal shredding facilities operating in any portion of the calendar year to which

the fee applies.

(d) To provide metal shredding faci_lities with the best estimate of the annual fee, the
Department has projected the annual fees for calendar years 2015, 2016, and 2017 in the

following fee schedule:

Calendar Year | Projected Annual

: : Fee
2015 $43,900
206 |, $69,800
2007 $52,700

(e) Ifthe annual fee invoiced differs from the Department’s projected annual fee due to higher
or lower actual costs incurred for any calendar year, a change inthe number of metal
shredding facilities, or both, the Department-shall explain any difference in the invoice to
each metal shredding facility.

Note: Authority cited: Sections 25150.82 and 25150.84, Health and Safety Code. Reference:
Sections 25150.82(a), 25150.82(b), 25150.82(c), 25150.82(d), 25150.84(a), and 25150.84(b),
Health and Safety Code. ‘ : -

§ 69600.5. Administration of the Annual Fee.

Emergency Regulation Text Annual
Fee on Metal Shredding Facilities Page 3 of 6 April 26, 2016
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(a) The Department shall invoice each metal shredding facility for the annual fee for calendar
year 2015 no later than July 1, 2016.

{b) The Department shalf invoice each metal shreddmg facility for the annual fee for calendar
year 2016 no later than February 1, 2017. :

{c) The Department shall invoice each metal shredding facility for the annual fee for calendar
year 2017 no later than February 1, 2018.

(d} The annual fee shall be due and payab[e to the Department srxty (60) ca!endar days after '
the facility is invoiced.

"

(e) A transfer of ownershlp or operatlon of assets of a metal shreddmg faC|I|ty durlng a calendar
year shall not ¢ause an additional anhual'fee'to be assassed if the fee for the same calendar
year has been paid by the previous owner or operator. e

Note: Authorlty crted Sectlons 2515082 and 25150 84 Health and Safety Code Reference
Section 25150. 84(a), Health and Safety Code. '

§ 69600.6. Administration’ of Late Fees.
{a) Alate fee of ten percent (10%) shal! be assessed on any payment that is not received as -
postmarked by due date, or on such later date as notified by the Department,

(b) Beginning on the first day of the calendar month folIOng the due date, simple interest
shall accrue monthly on any unpald fee or portlon thereof at the ‘modified adjusted rate
per month, or fraction thereof” as stabllshed by the State Board of Equalization pursuant
to section 6591.5 of the Revenue and Taxatron Code, and shall continue to accrue until the

T

fee is pard in full.

(c) The late fee or interest assessed pursuant to this section may be waived if the Department
: determlnes that the fa|Iure 1o make atimely payment was due to reasonable cause and’
circumstarices beyond: the person’s control, and: oceurred notw;thstandlng the exercise of
‘ordinary-care and the absence of willful neglect. Mere disagreemerit with the fee
assessment shall not be deemed reasonable cause. A person seeking to be relieved of late
fees or interest shall submit a written statement to the Department, signed under penalty
of perjury, settmg forth the facts upon whrch he or she bases the clalm for rellef

(d} Ifthe Department prov:des a refund because of an erroneous brlllng, the refund shall bé
subject to simple interest at the “modified adjusted rate per month,; or fraction thereof” as
established by the State Board of Equalization pursuant to section 6591.5 of the Revenue
and Taxation Code. Except, no refund shall be given and no interest shall accrue Where the
erroneous billing was due to incorrect information provided by the person seekingthe =
refund.

Emergency Regulation Text Annual .
Fee on Metal Shredding Facilities Page 4 of 6 _ : April 26, 2016
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Note: Authority cited: Sections 25150.82 and 25150.84, Health and Safety Code. Reference:

Section 25150.84(a), Health and Safety Code.

§ 69600.7. Dispute Resolution.

(a) No refund shall be granted for any fees erroneously collected unless the person who seeks
the refund submits written notification of the error to the Department within one year of

the date the person is notified of the fee assessment.

(b) A person may dispute the assessment of the annual fee by submitting a petition to the
Department director. The person must submit the petition in writing within one year of the
date the person is notified of the fee assessment. The petition must state the specific
grounds upon which it is founded. If requested, the Department shall hold a conference
with the party and provide all reasonable information and an explanation of the charges
assessed. If the matter cannot be resolved informally, the director shall designate a hearing
officer to decide the petition. The hearing officer shall be in neither a subordinate nor a
supervisory or managerial position to any staff involved in making the initial determination
of the fee assessment. A hearing shall be conducted in person, by telephone, or by video
conference at which all relevant evidence will be admissible. The hearing officer shall

prepare a written final decision to approve or deny the petition.

Note: Authority cited: Sections 25150.82 and 25150.84, Health and Safety Code. Reference:

Section 25150.84(a), Health and Safety Code.

§69600.8{Reserved}——

23  A4-69600.9. [Reserved]

24

25

26

27

§-69600-12{Reserved}-

§ 69600-13—fReserved] _

28 _§ 69600-14—{Reserved}—

29

30

31

-5-69600.15.[Reserved]
5-69600-16—[Reserved]™
W
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1 “559600:18.—[Reserved]

3§ 69600.20 [Reserved]
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For use by Secretary of State only

OAL FILE NOTICE FILE NUMBER
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REGULATORY ACTION NUMBER

EMERGENCY NUMBER
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NOTICE
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For use by Office of Administrative Law (OAL) only
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REGULATIONS

ENDORSED - FILED

in the office of the Secretary of St
of tha State of {‘allfngla i

JUN -9 2018
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AGENCY WITH RULEMAKING AUTHORITY

Department of Toxic Substances Control

AGENCY FILE NUMBER (If any)

R-2015-01

A. PUBLICATION OF NOTICE (Complete for publication in Notice Register)

1. SUBJECT OF NOTICE TITLE(S) FIRST SECTION AFFE@ b 2. REQUESTED PUBLICATION DATE
Annual Fee on Metal Shredding Facilities Title 22 CCR Chpt 56, sec 6920@.1 -
3. NOTICE TYPE 4. AGENCY CONTACT PERSON TELEPHONE NUMBER " | FAX NUMBER (Optional)

Notice re Proposed

Reguiatory Action _|__] Other Ed Benelli (916) 324-6564 .-
OAL USE | ACTION ON PROPOSED NOTICE NOTICE REGISTER NUMBER ~\ PUBLICATION DATE
Approved as Approved as Disapproved/
ONLY Submitted Madified Withdrawn

B. SUBMISSION OF REGULATIONS (Complete when submitting regulations)

1a. SUBJECT OF REGULATICN(S)

1b. ALL PREVIOUS RELATED OAL REGULATORY ACTION NUMBER(S)

Annual Fee on Metal Shredding Facilities Zejir - [Ritf=052 (&
2. SPECIFY CALIFORNIA CODE OF REGULATIONS TITLE(S) AND SECTION(S) (Including title 26, if toxics related)
ADOPT
SECTION(S) AFFECTED E l |
(List all section number(s) [EPEPteFS6,52C1iONS68600-throughT69200:20~ 6""—' Q.‘Ha B ‘.'J
individually. Attach AMEND 6‘\&}( "
additional sheet if needed,) [NON€
TITLE(S) REPEAL
Title 22 CCR none

3. TYPEOF FILING

Regular Rulemaking (Gov.
Code §11346)

Resubmittal of disapproved or
withdrawn nonemergency
filing (Gov, Code §511349.3,

[
[

|:| Certificate of Compliance: The agency officer named

below certifies that this agency complied with the
provisions of Gov. Code §§11346.2-11347.3 either
before the emergency regulation was adopted or
within the time period required by statute.

D Emergency Readopt (Gov.
Code, §11346.1(h)}

(] Fite&print

Changes Without Regulatory
Effect (Cal. Code Regs., title

[
1,§100)
D Print Only

‘11349.4)
Emergency (Gov. Code, 3| Resubmittal of disapproved or withdrawn Other (Specify) Deemed emergency purs. to statute
§11346.1(b)) emergency filing (Gov. Code, §11346.1)

4. ALL BEGINNING AND ENDING DATES OF AVAILABILITY OF MODIFIED REGULATIONS AND/OR MATERIAL ADDED TO THE RULEMAKING FILE (Cal. Code Regs. title 1, §44 and Gov. Code §11347.1)

5. EFFECTIVE DATE OF CHANGES (Gov. Code, §§ 11343.4, 11346.1(d); Cal. Code Regs., title 1,§100)

Effective 30th day after
filing with Secretary of State

Effective on filing with
Secrelary of State

§100 Changes Without
Regulatory Effect

Effective
ather (Specify)

6. CHECK IF THESE REGULATIONS REQUIRE NOTICE TQO, OR REVIEW, CONSULTATION, APPROVAL OR CONCURRENCE BY, ANOTHER AGENCY COR ENTITY
Fair Political Practices Commission

Department of Finance (Form STD, 399) (SAM §6660)

|:| Other (Specify)

D State Fire Marshal

T

7. CONTACT PERSON

Ed Benelli

TELEPHONE NUMBER

(916) 324-6564

FAX NUMBER (Optional)

E-MAIL ADDRESS (Optional).
Edward.Benelli@dtsc.ca.gov

8. |certify that the attached copy of the regulation(s) is a true and correct copy
of the regulation(s) identified on this form, that the information specified on this form
is true and correct, and that | am the head of the agency taking this action,
or a designee of the head of the agency, and am authorized to make this certification.

S&?&EWR DESIGNEE

DATE

J’Z/‘ /é

fTYPED‘N‘RM—EAND TlII:E OF SIGNATORY

Barbara A tee, Director, California Department of Toxic Substances Control
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For use by Office of Administrative Law (OAL) only
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State of California
Office of Administrative Law

In re: NOTICE OF APPROVAL OF EMERGENCY
Department of Toxic Substances Control REGULATORY ACTION

Regulatory Action:

Government Code Sections 11346.1 and

i liforni f lati
Title 22, California Code of Regulations 11349.6

Adopt sections: 69600.1, 69600.2, 69600.3,

69600.4, 69600.5, 69600.6,
69600.7 OAL Matter Number: 2016-0531-02
Amend sections:

Repeal sections:
P OAL Matter Type: Emergency Resubmittal

(ER)

The Department of Toxic Substances Control is permitted by Health and Safety Code
section 25150.84 to collect an annual fee from metal shredding facilities to reimburse
the department's costs to evaluate metal shredding facilities and their wastes. This
emergency action establishes which metal shredders are subject to the fee and how the
fee is assessed.

OAL approves this emergency regulatory action pursuant to sections 11346.1 and
11349.6 of the Government Code.

This emergency regulatory action is effective on 6/9/2016 and shall remain in effect for

a period of two years or until revised by the department, whichever occurs sooner
pursuant to Health and Safety Code section 25150.84.

Date: June 9, 2016 %—M«d P e

Pedqy JGibson

Senior Attorney

Fot: Debra M. Cornez
Director
Original: Barbara A. Lee
Copy: Ed Benelli

DIRECTOR'E OFFICE
DEPT OF TOXIC SUBSTANCES CONTROL

JUN 13 2016

RECEIVED
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State of California
Office of Administrative L_aw

Inre: ' NOTICE OF APPROVAL OF EMERGENCY
Department of Toxic Substances Control REGULATORY ACTION

Regulatory Action:

Government Code Sections 11346.1 and

Title 22, Callfqrnla Code of Regulations 11349.6

Adopt sections:  69600.1, 69600.2, 69600.3,
' 69600.4, 69600.5, 69600.6,
69600.7
Amend sections:
Repeal sections:

OAL Matter Number: 2016-0531-02

QAL Mattser Type: Emergency Resubmittal
(ER)

The Department of Toxic Substances Control is permitted by Health and Safety Code
section 25150.84 to collect an annual fee from metal shredding facilities to reimburse
the department's costs to evaluate metal shredding facilities and their wastes. This
emergency action establishes which metal shredders are subject to the fee and how the
. fee is assessed.

OAL approves this emergency regulatory action pursuant to sections 11346.1 and -
11349.6 of the Government Code.

This emergency regulatory action is effective on 6/9/2016 and shall remain in effect for

a period of two years or until revised by the department, whichever occurs sooner
pursuant to Heaith and Safety Code section 25150.84.

Date: June 9, 2016 .

edgy J¢Gibson
Senior Attorney

For: Debra M. Cornez
Director
Original: Barbara A. Lee
Copy. Ed Benelli




:__::L:_—::_:_:_.z:m;:.m_=_.-2.::::.:2:.?w SHISOEO-E T SRR

9080-¢18S6 Oluaweldes
908 X04 'O'd

193115 | TOOT >
|0JIUOD s=2ue1sqns JI1Xo| Jo Juswyedag nﬁq
3 ljjauuag p3 LYy
- [
- (]
~
<
<
..... S . S~
L fGEwWoid pajiew a
9107 /6 &
9L02/60/90 W "1 S et %
oy 08 & ST, B &0 ==
S mm FEHE T 718S6 YINHOHITVD ‘OLNIWVHOVS

0Segl 3LINs “TIYIN ToLlldvYD Q0€E

| £ = - i K R A LA L Se
I - Crl b HTHOWES MV FAILVHLSININAY 40 321440




Rulemaking Approval Tracking Sheet

R-2015-01
Type {circle as appropriate). Regular Emergency " Centof Compliance
45-Ciay Motice 15-Day Notice Final Approval

Subject: _Emergency Regulations: Annual Fee on Metal Shredding Facilities
Contact, Benjamin Molin Phone Number., (916) 323-4910

Policy Branch Chief

Name: Valetti Lang

Program Division Chief

Policy Deputy Director

Name: Elise Rothschild
- L] Bypass"* (readoption only)
Name: Christopher Cho
Chief Counsel

Name: Frances McChesney

Public Participation
O Bypass*

Name: Jim Marxen

Budget Office
} Bypass®

Name: Sara Murilio

CEQA (OPEA)

Name: Kathie Schievelbein
Director

Name: Barbara Lee

Lt

Diate: J/ 9 w

Please coll Jackie Buttle or Ben Molin after you hove reviewed/signed off
on the regulation so she can send it to the next reviewer.

Ry 2452012



Director's Briefing
Re-Submission of Emergency Regulations to Establish an
Annual Fee on Metal Shredding Facilities

Re-Submission of Emergency Regulations: In December 2015, the Department of
Toxic Substances Control (DTSC) submitted to the Office of Administrative Law {OAL)
emergency regulations to establish an annual fee on metal shredding facilities. DTSC
received feedback from OAL indicating that the emergency regulations, as submittad,
would not be approved. Rather than receiving OAL's disapproval, DTSC chose to
withdraw the proposed regulations, revise them to address OAL's concerns, and
resubmit them. Since that time, DTSC has worked extensively with OAL to address
clarity standard requirements, and has modified the proposed regulations accordingly.

OAL'’s primary concermn was that the emergency regulations did not meet the clarity
standard, which in this case requires that the fee payers be given advance notice of the
fee amount they are expected to pay. In its previously submitted regulations, DTSC
proposed to notice fee payers of the fee amount through an annual notification. QAL
however insisted that the fee amounts should be stated in the text of the regulation

itsaif.

DTSC, in response, has inserted estimates of the fee amounts into the text of the
regulation to provide the fee payers with adequate notice of the fees. DTSC will provide
an accounting of its costs in the invoice to each metal shredding facility. OAL has
indicated that it will approve the regulations as they are now written.

Background: Senate Bill (SB) 1248 (Hill, Chapter 756, Statutes of 2014) authorizes
DTSC to develop alternative management standards for the metal shredding industry.
DTSC is conducting an evaluation of the industry and its waste management practices
to determine if altemative management standards can be developed that will ensure
their activities do not harm public health or the environment. SB 1249 authorizes DTSC
to establish an annual fee on metal shredding facilities to reimburse its costs to conduct
the evaluation. SB 1249 authorizes DTSC to adopt the annual fee regulations as

emergency regulations.

What is Being Proposed: The annual fee regulations establish who the fee applies to,
how the fee is to be determined, and what the administrative procedures for payments
and disputes are. The regulations establish that the fee applies to metal shredders
who: 1) hold an historic ' letter”, 2) are operating under a consent order, 3) have a
judgement issued by a court that allows continued operations, or 4) have a permit to
operate. Six metal shredders are currently authorized by the historic “f letiers.” If other
metal shredders that are nat currently authorized seek to continue operations either
through a consent order, a judgement, or under a permit, those metal shredders would

also be subject to the fee.
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Annual Fea on Metal Shredding Facilities
Page 2

The annual fee will be determined by dividing DTSC's annual costs by the number of
authorized metal shredding faciliies. DTSC has estimated its costs based on the
anticipated workload, necessary contracting funds, and related overhead expenditures.
For the calendar years 2015, 2016, and 2017, DTSC's costs are estimated to be
$263.500, $419,000, and $316,500, respectively. The emergency rulemaking will
assess an equal fae among the six shredding facilities currently authorized by the
historic f letters.” Thus, the annual fee for each facility in calendar years 2015, 2018,
and 2017 is projected to be $43,900, $69,800, and $52,700, respectively.

Probable Support/Opposition: DTSC has been in regular contact with
representatives from the six metal shredding facilities, their legal counsel, and the
California Chapter of the Institute of Scrap Recycling Industries (ISRI), to brief them on
DTSC's evaluation and on the proposed fee regulations. The metal shredding industry,
through ISRI, supported the SB 1249 legislation and its provision for DTSC to recover
its costs through an annual fee. ISRI and its individual members have not objected to
the fee regulations in general. Their only expressed concem is to the limitation that
DTSC has established for identifying the group of fee payers. They would like to see
DTSC charge the fee to all metal shredders (including those that may have been
itegally operating). DTSC has indicated that once any of the additional metal shredders
take steps to become authorized, they will be expected to pay the fee.

Outreach Efforts: Through periadic discussions with ISRI and other industry
stakeholders since the passage of SB 1249, DTSC has received significant input on the
proposed rulemaking, and has taken those concems into consideration in the
preparation of these regulations. This emergency rulemaking will follow the statutory
requirements for public participation, including the required opportunity for public
comment. DTSC will provide the finding of emergency and the proposed text to every
person who has filed a request at least five working days prior to submission of the
emergency rulemaking to OAL. After submission of the emergency rulemaking to OAL,
interested persons will have five calendar days fo submit comments to DTSC and OAL.
DTSC will respond to comments from the public and other stakeholders, if warranted,
before OAL approves the emergency action and files the regulation with the Secretary
of State.

Potential for Litigation: The metal shredding industry, through ISR, eventually
expressed support for SB 1249 legislation. ISRI has stated a desire fo see the group of
fee payers expanded, an outcome which would resuit in a lower individual fee for each
payer. It has not suggested to date that it would pursue the matter legally.

If the Department uitimately decides to regulate ISRI's operations under full hazardous
waste standards, ISRI will likely be hostile to a fee that, in part, funds work to increase
regulations for its industry.

Timetable! Schedule for Adoption:
a) Mail-out Reguiatory Notice (May 16, 2016)
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b) Regulation Notice posted to DTSC Web page {(May 16, 2016)

) Press Release posted to DYSC Web page (May 16, 2016)

d) Regulation Package submitted to OAL after § working days (May 23, 2018)

@) Public comments accepted for § calendar days (May 27, 2016)

) Regulation becomes sffective 10 calendar days after submission to OAL, if
approved by QAL (June 2, 2016)

g) Invoices for 2015 sent to fee-payers no later than July 1, 2016,

hj Fees for 2015 must be paid to DTSC within sixty (60) days

Key Stakeholders:

Margaret Rosegay, Pillsbury Winthirop Shaw Pittman LLP, Representing ISR

Robert Hoffman, Paul Hastings, LLC, Reprasenting SA Recycling

Sims Metal Management, Cakland, CA {f letter” holder)

Schritzer Sleel Products, Redwood Clty, CA (*f letter” holder)

SA Recycling, Terminal Istand, Anahsim, and Bakersfield (f letter” holders)

Evology Auto Parts, Colion, CA {“f letter* holder)

Other facilities not currently authorized (Universal Service Recyeling, Stockton, CA, etc.)

Contacts:

Program: Ed Benelli, Hazardous Waste Management Progranm - (016) 324-6564
Regulations Coordinator: Ben Molin - (916} 323-4910

Budget Office: Sara Murilio, Chief - (218) 3226756

Public Participation: Tim Reese, Informiation Officer [ - (916) 323-3395

Office of Legal Affairs: Christopher Gho, Atforney - (916) 322-4080




Cal/EPA Summary
DTSC: Re-Submission of Emergency Regulations to Establish an
‘ Annual Fee on Metal Shredding Facilities

Title: Annual Fee on Metal Shredding Facilities (R-2015-01)

Sections Added: Title 22 of the California Code of Regulations (22 CCR), sections
69600.1 through 69600.20

Re-Submission of Emergency Regulations;

In December 2015, the Department of Toxic Substances Control (DTSC) submitted to
the Office of Administrative Law (OAL) emergency regulations to establish an annual
fee on metal shredding facilities. DTSC received feedback from OAL indicating that the
emergency regulations, as submitted, would not be approved. Rather than receiving
OAL's disapproval, DTSC chose to withdraw the proposed regulations, revise them to
address OAL's concerns, and resubmit them. Since that time, DTSC has worked
extensively with OAL to address clarity standard requirements, and has modified the
proposed regulations accordingly.

OAL'’s primary concern was that the emergency regulations did not meet the clarity
standard, which in this case requires that the fee payers be given advance notice of the
fee amount they are expected to pay. In its previously submitted regutations, to account
for DTSC's actual costs, which are not yet known, DTSC had proposed to communicate
to the fee payers through an annual notification. OAL insisted that the regulations must
include DTSC’s best estimate of its costs, based on the anticipated workload, the
necessary contracting funds, and all related overhead expenditures. DTSC has now
modified the regulations to reflect its best estimate of costs, so that fee payers now
know in advance what their projected annual fee will be. To account for unknown actual
costs, the regulations have DTSC calculating its actual costs at the end of each year,
and inveicing the fee payers for its actual costs based on the current number of
authorized metal shredding facilities. DTSC will provide an accounting of its costs in the
invoice to each metal shredding facility. OAL has indicated that it will approve the
regulations as they are now written.

Reason the Regulation is Needed:

This emergency rulemaking is needed to ensure that the Department of Toxic
Substances Control {DTSC) has sufficient funding and resources to thoroughly evaluate
metal shredding facilities and their wastes, as required by Senate Bill (SB) 1249 (Hill,
Chapter 756, Statutes of 2014). Health and Safety Code section 25150.84 granis
DTSC authority to adopt emergency regulations to collect an annual fee from metal
shredding facilities at a rate sufficient to reimburse DTSC's costs.

Alternatives Considered:

DTSC has identified three alternatives, and has chosen to adopt the proposed
emergency regulation to establish an annual fee on metal shredding facilities. The
other alternatives were to: 1) Redirect existing resources to implement the requirements
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of SB 1249, which would pravent DTSC from performing other high priodty work that is
necessary to meet its criticel mandates and specifically funded commitments, and 2)
Maintain the status quo or do nothing, which would that require that DTSC ignore a
statutory responsibility, #nd allow the risks and hazards posed by the metal shredding
industry and its waste management practices to continue unabated.

California Environmental Quality Act (CEQA):

The proposed regulation s & project that falls under CEQA purview, However, DTSC
has determined that adoption of this regulation will have no significent adverse impacts
on the environment. In collaboration with DTSC's Office of Planning and Environmental
Analysis (OPEA), DTSC has prepared 2 CEQA notice of exemption for this regulation.

Authority and Reference: _
These additions to 22 COR sections 69600.1 through 69600.20 are belng adopted
urcer the authority of Health and Safety Code sections 26150.82 and 26150.84,

Related Faderal, State, or Local Reguirements:

The proposed regulation doss not dupticate or conflict with existing federal, state or
local laws or requiraments. DTSO has determined that there will be no fiscal effact of
the proposed regulations on local government, and that this regulation does not affect
faderal funding of state programes. :

California Environmental Protection Agency (Cal/EPA) Coordination lssues: None
anticipated. '

Probable Support/Cpposition; DTSC has been a regular contact with representatives
of metal shredding faciitles, thelr legal counsel, and the Californta Chapler of the
Institute of Scrap Recycling Industries (I5RI), to brief them on DTSCs evaluation and
on the proposed fee regulations. The metal shiredding Industry, through 1SRI, supported
the S8 1240 legislation and its provision for DTSC to recover fees. Neither ISR nor any
of their individual members have expressed opposition to DTSEC's evaluation or to the
proposad fee regulations.

Pear Review Requirements: DTS has determined that no external sclentific peer
review s reduired for (his rulemaking.

CGutreach Efforts: This emergancy nalemaking will follow the normal reguirements for
public participation specified by the Office of Administrative Law (OAL), including the
required opporunity for public comment found in the Government Code sections
11346.1{a)(2) and 11340.6(b). DTS will provide the finding of emergency and the
proposed text to avery parson who has filed a request at least five working days prior to
subnission of the emergency rulemaking to OAL. After submigsion of the emergency
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rulemaking to OAL, interested persons will have five calendar days to submit comments
to DTSC and QOAL. DTSC will respond to comments from the public and other
stakeholders, if warranted, before OAL approves the emergency action and files the
regulation with the Secretary of State.

Fiscal and Economic Impact: This action will have limited economic impacts because
it imposes a new regulatory requirement on small number of private businesses. DTSC
estimated its costs based on the anticipated workload, necessary contracting funds, and
related overhead expenditures. In calendar years 2015, 2016, and 2017, DTSC's costs
are estimated to be $263,500, $419,000, and $316,500, respectively. The emergency
rulemaking will assess an equal fee among the six known and authorized shredding
facilities currently operating in the state. Thus, the annual fee for each facility in
calendar years 2015, 2016, and 2017 will be $43,900, $69,800, and $52,700,
respectively. The action will have no adverse fiscal impacts on local governments
because it does not impose new mandates.

Enforcement Mechanism: An extensive dispute resolution process is established in
the emergency regulation. DTSC will hold a conference and provide all reasonable
information and an explanation of the charges assessed, and designate a hearing
officer to decide the petition, if needed. Additional actions to ensure compliance would
be undertaken by DTSC's Office of Criminal Investigations and Office of Legal Affairs.

Potential for Litigation: No increased litigation is anticipated.

Time Frame and Workload: DTSC anticipates submitting the emergency rulemaking
package to OAL in May 2016. Following the public notice and comment period, the
workload is expecied to be minimal.

Contacts:

Program: Ed Benelli, Hazardous Waste Management Program - (916) 324-6564
Financial Planning/Business Management: Sara Murillo, Chief - (916) 322-6756
OPEA: Kathie Schievelbein, Chief - (916) 322-6756

CEQA: John Meerscheidt, Senior Environmental Planner - (916) 255-3552
Public Participation: Patrice Bowen, Chief - (916) 322-3800

Office of Legal Counsel: Christopher Cho, Attorney - (916) 322-40680



NOTIFICATION OF PROPOSED EMERGENCY REGULATORY ACTION
Adoption of Annual Fee on Metal Shredding Facilities

Department Reference Number: R-2015-01
Office of Administrative Law Emergency Number: 2015-x000x-xxx

The Department of Toxic Substances Control (DTSC) is proposing to adopt emergency
regulations to establish an annual fee on metal shredding facilities subject to the
requirements of Senate Bill 1249 (Hill, Chapter 756, Statutes of 2014). A “metal
shredding facility” is defined by Health and Safety Code (HSC) section 25150.82(b) as
an operation that uses a shredding technique to process end-of-life vehicles,
appliances, and other forms of scrap metal to facilitate the separation and sorting of
ferrous metals, nonferrous metals, and other recyclable materiais from non-recyclable
materials that are components of the end-of-life vehicles, appliances, and other forms of
scrap metal. A metal shredding facility does not include a feeder yard, a metal crusher,
or a metal baler, if that facility does not otherwise conduct metal shredding operations.

DTSC is authorized by HSC section 25150.84(a) to collect an annual fee from metal
shredding facilities that are subject to the requirements of the chapter. DTSC is
authorized to establish a fee at a rate sufficient to provide for the reasonable and
necessary costs of the Department to implement the chapter, as applicable to metal
shredding facilities. DTSC is authorized to update the fee periodically as necessary.
DTSC is authorized by HSC section 25150.84(c) to adopt regulations to establish an
annual fee as an emergency regulation.

DTSC proposes to add regulations to establish an annual fee on metal shredding
facilities in California Code of Regulations, title 22, division 4.5, chapter 56,
commencing with section 69600.1. The annual fee will be determined by dividing the
Department's annual costs by the number of metal shredding facilities operating in any
portion of the calendar year to which the fee applies. The number of metal shredding
facilities will be determined based on reasonably available information. The Department
has projected its annual costs to implement the necessary activities required in chapter
6.5, division 20 of California Health and Safety Code related to metal shredding
facilities. The regulations provide metal shredding facilities with the projected annual
fees for calendar years 2015, 2016, and 2017.

Government Code section 11346.1(a)(2) requires that every person who has filed a
request for notice of DTSC's proposed regulations receive this notification of proposed
emergency regulatory action (establishment of an annual fee schedule on metat
shredding facilities) at least five {(5) working days before the proposed emergency action
is filed with the Office of Administrative Law (OAL). Upon filing and posting on OAL's
Internet Web site, interested persons will have five (5) calendar days to submit
comments on the proposed emergency regulations pursuant to Governmeni Code
section 11349.6. OAL will have ten (10) calendar days from the date of DTSC's filing to
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review and make a decislon on the proposed emergency rule. If approved, the
emergency regulations will become effective upon filling with the Secretary of State.

Attached to this notice are the proposed regulatory text and the Finding of Emergency.
These documents will be posted on DTSC's website at the following address:
hitp:/fwnwe. dise ca . goviHazardousWaste/MetalShredderPortal.cfim.

if you have any questions regarding this proposed emergency action, please contact the
Regulations Coordinator, Berijamin Molin, at (916) 322-4882 or '
Benjamin.Molin@dtsc.ca.qoyv.




TITLE 22

EMERGENCY REGULATIONS
ANNUAL FEE ON METAL SHREDDING FACILITIES

Department Reference Number: R-2015-01
Office of Administrative Law Emergency Number: 2015-XXXX-XXX

FINDING OF EMERGENCY

Health and Safety Code section 25150.84 grants authority to the Department of Toxic
Substances Control (DTSC) to adopt regulations to impose a fee to be paid by metal
shredding facilities as an emergency, and that the regulations are to be considered by
the Office of Administrative Law as necessary for the immediate preservation of the
public peace, health, and safety, and general welfare.

STATEMENT OF FACTS SUPPORTING FINDING OF EMERGENCY

The circumstances necessitating this regulation are deemed to be an emergency
pursuant fo statute. Specifically, Health and Safety Code section 25150.84(c) states
that a regulation adopted pursuant to this subdivision, *is an emergency and shall be
considered by the Office of Administrative Law as necessary for the immediate
preservation of the public peace, health, and safety, and general welfare. .and shall
remain in effect for a period of two years or until revised by DTSC, whichever occurs

soonar.”
AUTHORITY AND REFERENCE

In accordance with Government Code section 11346 .5(a)(2) this notice of proposed
adoption of a regulation includes the following references to the authority under which
the regulation is proposed and a reference to the particular code sections or other
provisions of law that are being implemented, interpreted, or made specific. These
regulations are being proposed under the following authorities:

Health and Safety Code section 25150.82(b). This subsection defines a “metal
shredding facitity "

Health and Safety Code section 25150.82(c). This subsection grants DTSC authority to
adopt alternative management standards for metal shredding facilities.

Health and Safety Code sections 25150.82(c)(1). This subsection requires DTSC to
prepare an analysis of the activities to which the alternative management standards will

apply.
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Health and Safety Code sections 25180.82(cd)1)+(3). These subsections rasquive DTSC
io evaluate the regulatory oversight and hazardous waste management activities of
metal shredding facilitios.

Health and Safety Code saction 25150.84(a). This subsection grants DTSC authority to
adopt regulations o collact &n annual fee from metal shredding facilities at a rate
sufficient to refimburse the department’s costs.

Health and Safety Code section 25150.84(c). This subsection grants DTSC authority to
adopt the fee regulations as an emergency regulation.

INFORMATIVE DIGEST/ POLICY STATEMENT OVERVIEW
Current Stafe Law

The fee authorized by this emergency regulation will be new upon its enactment and will
not replace any other fee system. This ragulation will thersfore not conflict with, or
madify, any other state law,

Current Faderal Law

The fee authorized by this emergency regulation will be new upon its enactment and will
not raplace any other fee system. In addition, according to Haalth and Safety Code
seciion 25150.84(F), the Departrment is prohibited from adopting standards that are less
stringent than federal hazandous wasta law, This regulation will therefore not conflint
with, or modify, any federal faw.

Objective
The overall objective of this emargency rulemaking 1s to ensure that the Department 8
reimbursed for its costs to evaluate metal shredding facllities and thelr wastes I arder
to ensure adeguate protection of human health and the environment, :

- Proposed Regulations:
Introduction
This emargency regulation snables DTSC to collect an annual fee from metal shredding
facilities at a rate sufficient to reimburse tha costs incurred by DTSC to Implament

Chapter 6.5 of Divislon 20 of the Health and Safety Code as applicabde to metal
shredders.




FINDING OF EMERGENCY
Annual Fee on Metal Shredding Facilities
Page 3

Additionally, this emergency regulation clarifies which metal shredding facilities are

subject to the annual fee, how the annual fee is to be determined, how the annual fee is
to be collected, and establishes the procedures necessary to administer this fee.

Definitions and Applicability

A metal shredding facility is defined according to the definition given in subsection (b) of
section 25150.82 of chapter 6.5 of division 20 of Health and Safety Code, and reads, in
part, “...any operation that uses a shredding technique to process end-of-ife vehicles,
appliances, and other forms of scrap metal...”

The emergency regulation applies to metal shredding facilities that are located within
the state of California. In addition, the annual fee applies to metal shredding facilities
that have a lawful means of operation: A notification issued by the Department in
accordance with section 66260.200(f) of title 22 of the California Code of Regulations
that otherwise hazardous waste may be classified and managed as nonhazardous; An
order issued or entered into by the Department under chapter 6.5 of division 20 of the
Health and Safety Code that authorizes a metal shredding facility to continue operations
pursuant to specified management and operating conditions; A judgment issued by a
court with jurisdiction in a matter to which the Department and at least one metal
shredding facility are parties that authorizes operations pursuant to specified
management and operating conditions; or, A permit issued by the Department under
chapter 6.5 of division 20 of the Health and Safety Code that authorizes metal
shredding operations.

Assessment of the Annual Fea

This emergency regulation requires the Department assess an annual fee on each
metal shredding facility. The regulation establishes that the annual fee will be
determined by dividing the Department’s annual costs by the number of metal shredding
facilities tawfully operating in any portion of the calendar year to which the fee applies.

The Department has projected its annual costs to implement sections 25150.82 and
25150.84 of chapter 6.5 of division 20 of the California Health and Safety Code in the
Budget Change Proposal (BCP) to implement SB 1249. The Department's projected
annual costs in the BCP are shown in fiscal years. The BCP includes costs incurred to
conduct the following activities: Development and administration of the Annual Fee;
Environmental Analysis and Evaluation; Assessment of Off-site Migration; Stakeholder
Workshops and other outreach activities; Regulation Development and Adoption: and
Laboratory Support.

In the BCP to Implement SB 1249, the Department estimated the number of positions
necessary to conduct the activities, and the personal services costs for those positions.
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The Depariment estimated its operating expenses and equipment costs, such as costs
for travel, training, and other general expenses. The BCP also included costs for
consulting and professional services, such as costs for extemnal contracts and for
laboratory services. Those cosis were totaled to yield the projected annual costs for
each fiscal year, as shown in Table 1.

Table 1 Projected Annual Costs by Fiscal Year

0 tine Consulting Projected
Fiscal Number of Pegzonal Expenses and i S
Year Positions S Epui ment Professional o
Costs A Services |  Fiscal
Costs Year
2015/16 2.5 $277,000 $40,000 $210,000 $527,000
2016/17 2.0 £236,000 $25,000 550,000 $311,000
2017718 2.5 240,000 $32,000 £50,000 $322,000

The Department then used its projected annual costs in fiscal years, based on the BCP
to Implement SB 1249, to determine its projected annual costs for calendar years. The
Department's projected annual costs for calendar years 2015, 2016, and 2017 are pro-
rated from the portion of each fiscal year that applies to the corresponding calendar
year, as shown in Table 2.
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Table 2 Projection of Annual Costs from Fiscal Year to Calendar Year

P::::t;d Fiscal Year Projected . Projected
Fiscal Pro-Rated to | Annual Costs Calendar
Costs by Annual
Year Calendar by Calendar Year
Fiscal Costs
Year Year
Year
Jul-Dec 2015 $263,500 2015 $263,500
2015716 §527,000
Jan-jun 2016 $263,500
2016 $419,000
Jul-Dec 2016 $155,500
2016/17 $311,000 '
Jan-Jun 2017 $155,500
2017 $316,500
2017/18 $322,000 Jul-Dec 2017 $151,000

Using these projected annual costs, this emergency regulation establishes that the
projected annual fees for calendar years 2015, 2018, and 2017 are set forth in the

following fee schedule, as shown in Table 3.

Table 3 Fee Schedule for Each Calendar Year

Calendar Year ProjectczdmAnnual S::;:z;:::aﬂ;:zs Projected Annual Fee
2015 $263,500 6 $43,900
2016 $419,000 & $69,800
2017 $316,500 & $52,700

The emergency regulation establishes that if the annual fee differs from the
Department’s projection for any calendar year, the Department shall provide an
explanation of the difference in the invoice to each metal shredding facility.
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Administration of the Annual Fee

For the calerar year 2015, the Department will involce sach metal shredding facitity for
the annual fee no later than July 1, 2016, For calendar years 2016 and 2017, the
Dispartment will involce sach metal shredding facility by February 1 of the tollowing
year, Insach cass, the annual foe is due and payable to the Department sixty {60)
calendar days after the facility is invoiced. Additionally, the emergency regulation
establishes procedures to assess late feas, o resolve disputes over payrnent, and to
provide refunds, if necessary.

Administration Late Fees

A late fea of ten percent (10%) shall be assessed on any payment that is not received
as postmarked by due date, or on such later date as notified by the Department.
Baginning on the first day of the calendsr month following the due date, simple interest
shall accrue monthly on any unpaid fae or portion thereof at the "modified adjusted rate
per month, or fraction thergol” as establishad by the State Board of Equalization
pursuant to section 8591.5 of the Revenue and Taxation Code, and shalf continue to
accrue untl the fes is pald in full,

The iate fee or interest assessed pursuant to this section may be waived if the
Departiment detarmines that the failure to make a timely payment was due to
reasonable cause and circumstances beyornd the person's control, and occurred
notwithstanding the exercise of ordinary care and the absence of wiliful neglect. Mere
disagreement with the fee assessment shall not be deemed reasonable cause. A
parson seeking to be relieved of late fee or Interest shall submit & written statement to
the Department, signed under psnally of perury, setting forth the facts upon which he o
she bases the claim for relief. .

If the Departiment provides a refund because of an erroneous billing, the refund shall be
subject to simple Interest at the “modified adjusted rate per month, or fraction theraof
as established by the State Board of Equalization pursuant to section 65¢1.5 of the
Revenus and Taxation Code. Except, no refund shall be given and no interest shall
acorus whare the erronecus biling was due to incorrect information provided by the
parson seeking the refund.

Dispute Resolution

Mo refund shall be granted for any fows sroneously collected unless the person who
seeks the refund submits written notification of the error to the Department within one
yoar of the date the parson is notified of the fee assessment.
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A person may dispute the assessment of the annual fee by submitting a petition to the
Department director. The person must submiit the petition in writing within one year of
the date the person is notified of the fee assessment. The petition must state the
specific grounds upon which it is founded. If requested, the Department shall hold a
conference with the party and provide all reasonable information and an explanation of
the charges assessed. If the matter cannot be resolved informally, the director shall
designate a hearing officer to decide the petition. The hearing officer shall be in neither
a subordinate nor a supervisory or managerial position to any staff involved in making
the initial determination of the fee assessment. A hearing shall be conducted in person,
by telephone, or by video conference at which all relevant evidence will be admissible.
The hearing officer shall prepare a written final decision to approve or deny the petition.

STUDIES RELIED ON

DTSC's projected annual costs to implement sections 25150.82 and 25150.84 of
chapter 6.5 of division 20 of the California Health and Safety Code are based on
estimates found in the Budget Change Proposal (BCP) to Implement SB 1249. The
BCP to Implement SB 1249 is available on the Department’'s Web page at:
hitp:/iwww.disc.ca.gov/informationResources/upload/BCP-4-implementation-of-SB-
1249.pdf. DTSC has found that no other external documents or studies are necessary
for this rulemaking.

CALIFORNIA ENVIRONMENTAL QUALITY ACT {(CEQA) COMPLIANCE

DTSC has found this rulemaking project to be exempt under CEQA. A draft of the
Notice of Exemption (NOE) is available for review with the rulemaking file and the NOE
will be filed with the State Clearinghouse when the regulations are adopted.

FISCAL IMPACT ESTIMATES
Mandates on Local Agencies and School Districts

In accordance with Government Code section 11346.5(a)(5), DTSC has made a
prefiminary determination that adoption of these regulations will create no new
mandates on local agencies or school districts,

Estimate of Potential Cost or Savings to Local Agencies Subject to
Reimbursement

In accordance with Govermnmeni Code section 11346.5(a)(5), DTSC has made a
preliminary determination that adoption of these regulations will not impose a local
mandate or result in costs subject to reimbursement pursuant to part 7 of division 4,
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commencing with section 17500, of the Government Coda or other nondiscretionary
costs oF savings to local agencies.

Cost or Savings to Any State Agency

in accordance with Government Coda section 11346.5(a){8), DTSC has made &
praliminary determination that the proposed regulations will result in a savings to the
Dapariment basad on the reimbursement of state costs for staffing and other
expenditures necessary to iImplement chapter 6.5, division 20, Health and Safety Coda
as applicable o metal shredding faciiities. Without this reimbursement, DTSC would
incur substantial costs associated with the required activities.

Cost or Savings In Federal Funding to the State

In accordance with Government Code saction 11346.5(a)6) this notice of proposed
adoption of a regulation includes an estimate, prepared In accordance with instructions
adopted by the Departmant of Finance, of the cost or savings 1o any state agency, the
cost to any local agency or school district that is required to be reimbursed under Part 7
(commencing with Section 17800) of Division 4, other nondiscretionary cost or savings
imposed on local agencies, and the cost or savings In federal funding 1o the state,

DTSC has made a preliminary determination that the proposed regulations will hawve no

impact on Fedsral revenue or costs.
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TEXT OF PROPIDSED EMERGENCY REGULATIONS
Department of Toxic Substances Control Reference Number: R-2015-01
Office of Administrative Law Emergency Number: 2015-k000-x6%
DIVISION 4.5, TITLE 22, CALIF&QNIA CIODE OF REGULATIONS

CHAPTER 56. Annual Fee on Metal Shredding Facilities

Add sections 69600.1 through 69600.20 to division 4.5 of title 22 of the Californfa Code of
Regulations, to read:

Chapter 56. Annual Fee for Metal Shradding Facilities

§ 69600.1. Scepe and Purpose.

(a) This chapter establishes an annual fee upon metal shredding facilities, as defined In section
69600.3(a), of this chapter, In order to relmburse the Department for its costs to implement
sections 25150.82 and 25150.84 of chapter 6.5 of division 20 of the Health and Safety Code.

{b) Nothing In this chapter Is a limitation on the authority of any mthea' goveramental agency to.
adopt or enforce additional requirements related to retal shredding facilities or to develop
any other regudatory program aliowed by law.

Note: Authorlty cited: Sections 25150.82 and 25150.84, Health and Safety Code. Reference;
Sections 25150.82(a}, 25150.82(b), 25150.82(c), 25150.82{d), 25150.84(a), and 25150.84(b),
Health and Safety Code.

§ 69600.2 Definitions.

{a) "Metal Shredding Facility” has the same meaning as defined subsection [b) of section
25150.82 of chapter .5 of diviston 20 of the California Health and Safety Code.

{b). “Projected Annual Fee” means the Department’s estimate of the annual fee for each metal
shredding facility based on Its estimate of the reasonable and necessary costs for each
calendar year to Implement sections 25150.82 and 25150,84 of chapter 6.5 of division 20 of
the California Health and Safety Cade.

Emerpgenty Regulation Text Anraal o
Fee on Metal Shredding Facilibes Page 10f Aprit 2o, 2016
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Note: Authority cited: Sections 25150.82 and 23150.84, Health and Safety Code. Reference:
Sections 25150.82{a), 25150.82(b}, 25150.82(c}, 25150.82{d}, 25150.84(a}, and 25150.84{b),
Health and Safety Code.

§ 69500.3. Applicability.

[a) The annual fee requirernents apply to metal shredding facilities that meet all the
requiraments set forth delow:

{1} are located within the state of California,

{2) are oparating using ong of the following autharities or classifications that allow lawful
wmetal shredding operations:

{A} A notification isswed by the Department In accordance with section 66260.200(f} of
title 22 of the California Code of Regulations that othenaise hazardous waste may be
classified and managed as noshazardous. Successor entities to metal shredding
facilities that received the notification are included in this section;

{B) An order Issued or entered into by the Department under chapter 6.5 of division 20
of the Health and Safety Code that authorlzes a metal shredding facility to continue
operations pursuant to specified management and operating conditions;

{C} A judgment Issued by a court with jurisdiction fy a matter to which the Department
ang at least one metal shredding facility are parties that authorizes upv:amtie;uas
pursuant to specified management and operating conditions; or

{0y} A permit Issued by the Department under chapter 6.5 of division 20 of the Health
and Safety Code that suthorizes metal shredding operations.

Note: Authaority cited: Sections 25150.82 and 25150.84, Health and Safety Code. Referance:
Sections 25150.82{a), 25150.82(k), 25150.82{c), 25150.84(a), and 25150.84(b), Health and
Safety Code.

§ 696044, Assessment of the Annual Fee.

{a) The Department shall assess an annual fee on each metal shredding facility in an amount
sufficient to reimburse the Department’s annyal costs.

{b} The Departmeat’s snnual costs shall inciude costs incurred to condict the following
activities:

gmergency Regutation Text Amnval
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{1} Development and administration of the Annual Fes;
{2} Environmental Analysis and Evaluation:

(2} Assessment of Off-site Migration:

{#) Stakeholder Workshops and other outreach activitias;
(%) Regulation Development and Adoption; and

{6) Laboratory Support.

(c} The annual fee shali be determined by dividing the Department’s annual costs by the
number of metal shredding facilities operating in any portion of the calendar vear to which
the fee applics,

{d} To provide metal shredding facllities with the best estimate of the annual fee, the
Department has profected the annual fees for calendar years 2015, 2016, and 2017 in the
followlng fee schedule:

Calendar Year Projected Anaual |
Fee
201% 543,900
2045 %69,800
2017 $52,700

(&) If the annual fee invoiced differs from the Department’s projected annual fee due to higher
or fower actual costs incurred for any calendar vear, a change in the number of metal
shredding facilities, or both, the Department shall axplain any duffersnm in the invoice to
each metal shrediding facility.

Mote: Authority cited: Sectlons 25150.82 and 25150.84, Health and Safety Code. Reference:
Sections 25150,82(z), 25150,82(b}, 25150.82{c), 25150. 82(d), 25150.84(s), and 25150.84(b},
Health and Safety Code.

& 69600.5. Administration of the Annual Fee.
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{a) The Department shall Invoice each metal shredding facility for the annual fee for calendar
year 2015 no later than July 1, 2016,

{b) The Department shall Inveice each matal shredding facility for the annual fee for calendar
year 2016 no later than Februwary 1, 2017,

(c) The Department shall involce each metal shredding facility for the annual fae for calendar
year 2017 no later than February 1, 2018.

(d} The annual fee shall ba due and payable to the Department sixty {60) calendar days after
the facility Is invoicerd,

() A transfer of ownership or aperation of assets of a metal shredding facllity during a calendar
year shall not cause an additional annual fee to be assessed if the fee for the same calendar
year has been paid by the previous cwner or operator.

Note: Authority cited: Sections 25150.82 and 251%50.84, Health and Safety Code. Reference:
Section 25150.84(a), Health and 5afety Code. : :

§ 69600.6. Administration of Late Fees.

{a} A late fee of ten percent (10%) shall ba assessed on any payment that Is not received as
pms.,mmrkms by due date, or on such later date a5 notifled by the Department,

{b) Beginning on the first day of the calendar month followling the due date, simple Interest
shall accrue monthly on any unpald fer or portion theveof at the “modified adjusted rate
per month, or fraction thereof” as established by the State Board of Equalization pursuant
to section 6591.5 of the Revenue and Taxation Code, and shall continue to accrue until the
fee iz paid in full, '

(¢} The late fee or interest assessed pursuant to this section may be waived if the Departmant
determines that the failure to make a timely payment was due to reasonable cause and
circurnstances beyond the person’s control, and occurved notwithstanding the exercise of
ordinary care and the absence of willful neglect. Mere disagreement with the fee
assessment shall not be deemed reasonable cause. A person seeking to be relieved of late
fees o interest shall submit a written statement to the Depariment, signed under penalty
of perjury, setting forth the facts upon which he or she bases the claim for relief.

(d} If the Department provides a refund becauwse of an erroneous billing, the refund shall be
subject to simple interest at the “modified adjusted rate per morith, or fraction thereot” as
established by the State Board of Equalization pursuant to section 6591.5 of the Revenue
and Taxation Code. Except, no refund shall be given and no interest shall accrue where the
ervoneous billing was due 1o incorrect information provided by the person seeking the
refund.
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Mote: Authority cited: Sections 25 150.82 and 25150.84, Health and $afety Code. Reference:
Section 25150.84(a), Health and Safety Code.

§ 69600.7. Dispute Resolution.

(a} No refund shall be granted for any fees erreneously collected unfess the person who seeks
the refund submits written notification of the error to the Department within one year of
the date the person is notified of the fee assessment.

{b) A person may dispute the assessment of the annual fee by submitting a petition to the
Department director. The person must submit the petition n writing within one year of the
date the person Is notifled of the fee assessment. The petition must state the specific
grounds upon which it Is founded. i requested, the Department shall hold a conference
with the party and provide all reasonable information and an explanation of the charges
assessed. If the matter cannot be resohved informally, the director shall designate a hearing
officer to decide the petition. The hearing officer shall be in neither a subordinate nor 2
supervisory or managerial position to any staff involved in making the initial determination
of the fee assessment. A hearing shall be conducted In person, by telephone, or by video
conference at which all refevant evidence will be admissible. The hearing offlcer shall
prepare a written final decision to approve or deny the petition.

Note: Authority cited: Sections 25150,82 and 25150.84, Health and Safety Code. Reference:
Sectlon 25150.84{a), Health and Safety Code.

§ 69600.8. [Reserved]

§ 69600.9. [Reserved]

§ 69600.10. [Reserved]
§ 69600.11, [Resarved]
§ 69600.12. [Resarved]
§ 69600.13. [Reserved]
§ 69600.14. [Reservad]
§ 69600.15. [Reserved]
§ 69600.16. [Reserved)
§ 69600.17. [Reserved)
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& 69600.18. {Reserved]
§ 69600.19. [Reserved]

§ 69600.20. [Reserved)
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Analysis of Problem

A. Budget Request Summary

The Department of Toxic Substances Control (DTSC) requests an augmentation from the Hazardous
Waste Control Account (HWCA) of $527,000 and 2.5 positions in fiscal year (FY) 2015/16; $311,000 and
2.0 position in FY 2016/17; $322,000 and 2.5 positions in FY 2017/18; and $128,000 and 1.5 positions in
FY 2018-19 ongoing to implement Senate Bill (SB) 1249 (Hill, Chapter 756, Statutes of 2014). SB 1249
requires DTSC to evaluate the risks and threats posed by metal shredders and the management of metal
shredder waste, and to either develop alternative management standards that govem metal shredding
activities, or rescind its 1987 era decisions under which metal shredders have operated without hazardous
waste permits and managed their waste as nonhazardous waste. This proposal will allow DTSC to perform
the responsibilities specified in the bill in the amount of time required by the bill. Even more importantly,
this proposal will allow DTSC to reduce risks and hazards faced by California’s most vulnerable and
impacted communities in the vicinity of these types of facilities. SB 1249 also authorizes DTSC to assess a
fee on the metal shredders to cover its costs in implementing the bill and for ensuring compliance with its
standards in the future.

B. Background/History

At the end of their useful lives, automobiles and appliances are required to be “de-polluted” by removing
hazardous components containing mercury, lead, and polychlorinated biphenyl (PCBs). At some facilities
the remaining metal is then baled or compacted before being sent to a shredder for metal separation and
recovery, or the metal may be directly exported. At other facilities, the remaining metal is processed
through a shredder or a shearer on site, and that residue is further treated to remove ferrous and
non-ferrous metals. Both the ferrous and non-ferrous metals are sold to smelters where they are recycled
and used to manufacture various metal products. In automobile processing, approximately 25 percent of
the original weight remains as shredder waste, which is a mixture of foam, plastics, rubber, glass, wood,
paper, leather, textiles, and a small fraction of remaining metal pieces. About 480,000 tons of metal
shredder waste was generated in 2013 in California. Although metal recycling facilities have been
commonly referred to as “auto shredders,” approximately 50 percent of the metal shredded is from
appliances or other manufactured metal objects.

Beginning in 1984, shredder waste has been regulated as a hazardous waste in California because lead,
cadmium, copper, and zinc are in the waste at concentrations that exceed the State’s hazardous waste
levels. In 1988, DTSC adopted a policy and issued decisions that allowed the metal shredder facilities to
treat the metal shredder waste at their facilities and allowed them to manage it as nonhazardous waste
under specified conditions. The treatment was intended to reduce the solubility of the metals and decrease
their potential to leak from landfills.

This approval was generally based on a number of factors, including assumptions as to the “typical”
composition of the waste, measured and expected concentrations of contaminants, negotiated practices of
chemical and physical treatment of the waste, and anticipated disposal practices. All of these factors were
integral to DTSC’s decisions for each of the shredders.

Since DTSC made its determinations and established its policies in 1988, much has changed with the
metal shredder industry, its practices, and the composition of automobiles and appliances in general.
DTSC has become increasingly concerned that the composition of metal shredder waste and its
characteristics have changed, and with that has been an increase in the hazardous contaminants found in
the metal shredder waste. Over the years, DTSC has continued to monitor the changes in the waste’s
composition and concentrations of hazardous constituents.

In 2002 DTSC, after a significant effort to sample and analyze the metal shredder waste being generated
by the metal shredding industry, produced a draft staff report. The draft report presented information
alleging that the assumptions that DTSC's previous decisions were based on were no longer supported,
and that its policy regarding metal shredder waste was no longer fully protective of human health and the
environment. This report was never finalized. DTSC did not act on its allegations until 2008.
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in 2008, DTSC sent letters to all of the holders of the “f” letters proposing to rescind the previous decisions
and repeal the policy that allowed the shredders to treat their waste without a permit. The industry
responded with a significant amount of technical information to rebut DTSC's reasons for rescinding its
decision, and procedural arguments contesting DTSC's ability to rescind the decisions. After DTSC
extended the proposed effective date several times to time for the industry to provide additional
information, the proposed rescission was delayed indefinitely. At that time, the metal shredding industry did
express interest in negotiating a resolution to the continuing concerns about its waste and the questions
about DTSC's previous decisions and policy. Proposed legislation was drafted but never introduced.

in 2012, in part at the request of the industry and its desire for a permanent resolution on its regulatory
status, DTSC once again engaged with the industry. Recognizing the industry's desire for a permanent
solution, DTSC raised the same questions previously raised about treatment efficacy and protectiveness of
the policy and the industry’s practices. DTSC invited the industry to provide information that supported the
effectiveness of the chemical treatment, as well as to document its claims that the treatment was the best
available treatment. DTSC anticipated that, with the information provided, it could determine whether its
previous decisions should remain or be removed or replaced, and whether these facilities should continue
operating without a permit.

DTSC and the metal shredding industry were negotiating the details of the study to be conducted, and
planning for implementing the study, when SB 1249 was introduced and ultimately enacted. Those efforts
are anticipated to be continued and incorporated into the analysis and evaluation required by SB 1249.

C. State Level Considerations

DTSC has been actively coordinating with the Department of Resources Recycling and Recovery
(CalRecycle), the Air Resources Board, the Regional Water Quality Control Boards (Water Boards), local
air quality management districts, the Certified Unified Program Agencies, and local enforcement agencies
on this issue. The state entities most directly impacted by DTSC's decisions regarding the waste
classification and management of metal shredder residues are CalRecycle and the Water Boards. These
agencies share responsibilities in regulating solid waste disposal facilities, and both have adopted
regulatory standards for disposing of non-hazardous wastes that rely on DTSC’s waste classification
decisions. Regulations from both the Water Boards and CalRecycle prohibit the disposal of hazardous
wastes in solid waste landfills. CalRecycle regulations allow the use of metal shredder residue wastes as
alternative daily cover, but only because DTSC classifies metal shredder residue waste as non-hazardous.
DTSC has hosted several meetings with the California Environmental Protection Agency (CalEPA),
CalRecycle, the Water Boards, and local enforcement agencies to inform them of DTSC's current
treatability study, and to seek their input and advice. DTSC plans to continue to provide direct
communication and accurate information to all affected agencies to assist them in planning their
operations. If DTSC develops alternative management standards that change the classification or
management of metal shredder residues, these other agencies will need to assess the impacts of those
changes and may need to also change their regulations.

D. Justification

SB 1249's author introduced the legislation to enhance oversight of the metal shredding industry by DTSC
in order to protect California communities and the environment, and ultimately to answer the questions that

have been raised over the years about the protectiveness of DTSC's regulatory decisions and oversight of
this industry.

SB 1249 imposes new requirements and responsibilities on DTSC to fully evaluate the metal shredding
industry, and to then develop alternative management standards to regulate the metal shredding industry.
SB 1249 also authorizes DTSC to collect an annual fee from metal shredding facilities at a rate sufficient to
cover the costs for the Department to implement these provisions.

In implementing the requirements of SB 1249, DTSC will be performing the following activities:
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¢ Annual Fee Schedule — SB 1249 authorizes DTSC to assess an annual fee on metal shredders to
pay for DTSC's reasonable and necessary costs to implement the requirements of SB 1249 and
any alternative management standards that DTSC adopts. DTSC will be adopting the fee schedule
and fee administration regulations as emergency regulations (as authorized by SB 1249) and will
update the fee schedule annually to reflect DTSC's changing implementation costs and any newly
identified metal shredding facilities that will be fee payers.

» Conduct Environmental Analysis, Waste Treatability Study, and Report of Findings -DTSC
will be conducting a thorough evaluation of the industry, its practices, and the public health and
environmental threats posed by the metal shredding process, the treatment of the wastes it
generates, and the storage, transportation, and disposal of those wastes. Part of this evaluation will
include evaluation of the results of a Treatability Study being conducted by the metal shredders on
metal shredder wastes. The Treatability Study will allow DTSC to evaluate the treatment processes
and chemicals needed to immobilize soluble toxic metals in the waste, to determine what treatment
methods and chemical “recipes” yield the most protective results. DTSC intends to complete the
Environmental Analysis, the Waste Treatability Study, and prepare a Draft Report of Findings, by
January 1, 2016.

o Assessment of Off-site Migration — DTSC will be contracting for services to assess whether
treated or untreated metal shredder waste can or does migrate off-site and impact residents or
business occupants in the areas surrounding either the metal shredders, the transportation routes,
or the disposal facilities where the treated metal shredder waste is disposed. The findings of this
assessment will be incorporated into DTSC’s environmental analysis and Report of Findings, and
will inform DTSC's adoption of management standards for the industry and its waste. DTSC intends
to complete this assessment by January 1, 2016.

¢ Method Verification and Independent Evaluatlon — DTSC will be contracting for services to verify
the laboratory methods used to analyze metal shredder wastes, and to collect samples and
independently verify the results being presented by the metal shredders in its Treatability Study.
DTSC intends to complete this verification and evaluation by January 1, 2016.

e Pre-Regulation Stakeholder Workshops - Because the work required by SB 1249 is not part of a
process routinely conducted by DTSC, it is important for DTSC to share the results of its efforts, the
findings of its industry evaluation, and drafts of the standards it intends to adopt, to garner input and
feedback that will help to improve the information being used to guide DTSC's subsequent
regulatory efforts, and to reduce possible challenges or criticism of DTSC's efforts and regulatory
proposals in the future. DTSC intends to conduct at least two public workshops (one in Northern
California and one Southern California), but may conduct more workshops depending on
stakeholder feedback and any modifications DTSC makes to its evaluation or regulation proposal.
DTSC intends to hold these workshops prior to January 1, 2017.

¢ Regulation Adoption — Using the findings and stakeholder feedback from the workshops, DTSC
will be preparing the necessary rulemaking documents, including proposed regulation text, an Initial
Statement of Reasons, California Environmental Quality Act analysis, and Fiscal and Economic
Impact analysis in support of adopting alternative management standards as regulations in
accordance with the Administrative Procedures Act requirements. DTSC anticipates that its
proposed rulemaking will also need to undergo scientific peer review. Section 57004 of the
California Health and Safety Code requires DTSC to “submit the scientific portions of a proposed
rule, along with a statement of the scientific findings, conclusions, and assumptions on which the
scientific portions of the proposed rule are based and the supporting scientific data, studies, and
other appropriate materials, to the external scientific peer review entity for its evaluation.” DTSC

must adopt these regulations prior to January 1, 2018. The authority granted in SB 1249 sunsets
as of January 1, 2018.
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Laboratory Support — DTSC anticipates using the analytical and sample preparation expertise of
its own Environmental Chemistry Laboratory in support of all of the evaluation, study, and
assessment efforts that DTSC must conduct in implementing SB 1249.

Inspections/Enforcement — After DTSC adopts the Alternative Management Standards as
regulations, it must regularly and routinely inspect the metal shredders, waste handlers, and
disposal facilities to ensure that they are in compliance with those regulations. The safeguards that
the regulations are intended to provide will succeed only to the extent of compliance with the
regulations. Any noncompliance must also be followed up with appropriate enforcement actions
that deter noncompliance and correct any environmental harm and conditions of noncompliance
observed. DTSC intends to conduct inspections and enforcement on a regular basis, in most
instances at least annual inspections, but more as circumstances may require. This activity with
continue into the indefinite future.

E. Outcomes and Accountability

DTSC anticipates accomplishing the following:

Regulations establishing an annual fee and fee administration requirements will be adopted as
Emergency Regulations soon after January 1, 2015. DTSC anticipates that the facilities will make
their first payment of this fee during calendar year 2015. DTSC will annually evaluate the fee
assessment in comparison with its costs, and make adjustments to the fee in later years.

DTSC will continue to work with the metal shredders to complete a Treatability Study that they

have begun to assess the chemical makeup and potential treatment methods for metal shredder
residue by January 1, 2016.

DTSC anticipates conducting the required analysis of the risks and hazards posed by metal
shredding activities and metal shredder residue, and providing its draft findings, by
January 1, 2016.

DTSC will conduct at least two workshops with the industry and interested stakeholders (one in
Northern California and one in Southern Califomia) to solicit feedback on its analysis and findings.
More workshops will be scheduled if the feedback received in earlier workshops result in significant

changes to DTSC's draft analysis and findings. These workshops are anticipated in the first half of
calendar year 2017.

DTSC will conduct at least two workshops with the industry and interested stakeholders (one in
Northern California and one in Southern California) to solicit feedback on a set of draft regulations,
prior to formally proposing them through the Administrative Procedures Act requirements. More
workshops will be scheduled if the feedback received in earlier workshops result in significant
changes to DTSC's draft regulations. These workshops are anticipated in the second half of
calendar year 2017.

DTSC anticipates a formal public notice for proposed rulemaking for its Proposed Alternative
Management Standards for Metal Shredding Facilities on or about January 1, 2017, to be
completed no later than January 1, 2018.

DTSC will perform routine and ongoing inspections (and appropriate enforcement follow-up) at
least once per year for each metal shredder, and at least once per year for each disposal facility.
The inspections are to ensure compliance with the adopted Alternative Management Standards.
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F. Analysis of All Feasible Alternatives

Alternative 1: Augment DTSC’s budget as requested to implement the requirements of SB 1249.

Pros:

Metal shredders are often found in proximity to highly impacted communities. This alternative will
reduce risks and hazards faced by California’s most vulnerable and impacted communities.

Will provide DTSC the resources it needs to fully analyze the metal shredding industry and its waste
management practices.

Will provide DTSC the resources it needs to develop the required set of Alternative Management
Standards.

Reduces risks and hazards posed by the metal shredding industry and its waste management
practices.

Allows DTSC to perform the responsibilities established in the bill in the time frame required by the bill.
Contributes to improved quality of life in these impacted areas.

Con:

Will increase the size of state government.

Alternative 2: Redirect existing staff to implement the requirements of SB 1249,

Pros:

Requires no additional funds and allocation of additional positions.

Reduces risks and hazards posed by the metal shredding industry and its waste management
practices.

Allows DTSC to perform the responsibilities established in the bill in the time frame required by the bill.
Because metal shredders are often found in proximity to highly impacted communities, would reduce
risks and hazards faced by California's most vulnerable and impacted communities.

Contributes to improved quality of life in these impacted areas.

Con:

Prevents DTSC from performing other high priority work that is necessary to assess environmental
risks and hazards, and adopting other regulations and requirements that would limit or prevent risks
and hazards to the environment and the public, some of which are in California’s most vulnerable and
impacted communities.

Prevents DTSC from meeting its critical mandates.

Alternative 3: Request fewer resources to implement the requirements of SB 1249.

Pro:

Will allow DTSC to analyze some of the aspects of the metal shredding industry and its waste
management practices.

Will allow DTSC to develop some Altemative Management Standards.

Would reduce some risks and hazards posed by the metal shredding industry and its waste
management practices.
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e Would provide limited resources for DTSC to perform the responsibilities established in the bill.

e Because metal shredders are often found in proximity to highly impacted communities, could reduce
risks and hazards faced by California’s most vulnerable and impacted communities.

e Could contribute to improved quality of life in these impacted areas.

Con:

¢ Would require the expenditure of additional funds and allocation of additional positions.
e DTSC would not be able to complete its work in the time frame required by the bill — the authority
granted by SB 1249 to adopt regulations will sunset on January 1, 2018.

Alternative 4: Maintain status quo/Do nothing.

Pro:

+ Would avoid the expenditure of additional funds or allocation of additional positions.
+ Would ensure HWCA funds remain available for other DTSC priorities.

Con:

¢ Would not enable DTSC to fulfill a statutory responsibility.

« Would not provide resources necessary for DTSC to analyze the metal shredding industry and its waste
management practices.

e Would not provide resources necessary for DTSC to develop a set of Alternative Management
Standards.

* Would allow potential risks and hazards posed by the metal shredding industry and its waste
management practices to continue unabated.

¢ Would perpetuate potential risks and hazards faced by California’s most wlnerable and impacted
communities.

G. Implementation Plan

MAJOR PROVISIONS AND EXPENDITURES FOR THE IMPLEMENTATION OF SB 1249
Prior to January 2015

Develop emergency regulation package for industry fee and fee administration requirements
July 2015

Conduct sampling and field work required by SB 1249 for MSR Treatability Study

Conduct additional analysis and prepare findings required by SB 1249 (Anticipated completion by
January 1, 2016)

Prepare contract for assessment of off-site air migration (contract funds)

Prepare method verification, bench-scale treatability testing and independent evaluation of
treatability study resuits (contract funds)

MSR Treatability Study samples submitted to DTSC's Berkeley ECL lab for analysis
January 2016

Pre-Administrative Procedures Act (APA) workshops - draft straw language for discussion and to
solicit comments and feedback from stakeholders - multiple events in Sacramento, Southern
California, and the Bay Area

Manage contract for assessment of off-site air migration (anticipated completion by June 30, 2016)
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Manage contract for method verification, bench-scale treatability testing and independent evaluation
of treatability study results (anticipated completion by June 30, 2016)

MSR Treatability Study samples submitted to DTSC's Berkeley ECL lab for analysis
June 2016

Field observation activities to verify the assessment and rulemaking assumptions for metal
shredding facilities

Inspection and enforcement follow-up of the metal shredding facilities

ldentification of additional metal shredding operations subject to the Altemative Management
Standards (ongoing)

January 2017

Adopt regulations per APA. Regulations to contain DTSC's proposed alternative management
standards for metal shredding facilities (rulemaking will include required scientific peer review, fiscal

and economic analysis, and CEQA analysis) (to be conducted from January 1, 2017 to January 1,
2018)

Prior to January 1, 2018
Adopt Alternative Management Standards for Metal Shredding Facilities

H. Supplemental Information

The operating expenses for the requested positions include computers, telephones, in state travel, and
training. The Environmental Scientist will also require health and safety equipment for field work in the
amount of $11,000 annually. DTSC also requests contract funds: $210,000 for the assessment of off-site
air migration and method verification, bench scale treatability testing, and independent evaluation of
Treatability Study results and outside laboratory sample analysis; DTSC will need approximately 150
samples of treated and untreated metal shredder waste analyzed during the course of the Treatability
Study. The analysis of these samples would be conducted by contract laboratories, or by DTSC'’s
Environmental Chemistry Laboratory, with contract funds used to pay for more routine analyses of samples
collected as part of other DTSC efforts that can be conducted by contract laboratories. DTSC will also
contract out for additional laboratory services for highly specialized work that DTSC's Environmental
Chemistry Laboratory does not have the expertise, equipment, or capacity to perform. This contracted lab
work will include method verification, bench scale treatability testing, and independent evaluation of
Treatability Study results.

Other than the laboratory position (0.5 Chemist) which will be headquartered in DTSC's Berkeley

Environmental Chemistry Laboratory, all positions will be located at the CalEPA headquarters building in
Sacramento.

l. Recommendation

DTSC recommends Alternative 1 to augment DTSC's budget with fee-based revenues (HWCA) to
implement the requirements of SB 1249. This alternative will provide DTSC the resources it needs to fully
analyze the metal shredding industry and its waste management practices, to develop the required set of
Alternative Management Standards, and ultimately reduce risks and hazards posed by the metal shredding
industry and its waste management practices. Additionally, this alternative will allow DTSC to perform the
responsibilities established in the bill in the time frame required by the bill. Most importantly, this
alternative will reduce risks and hazards faced by California’s most vulnerable and impacted communities.

3960-003-BCP-BR-2015-GB Implementation of SB 1249 -7- 1/2/2015
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P
B, ATE OE CACIFORMIA — DEPARTMENT OF FINANGE

ECONOMIC AND FISCAL IMPACT STATEMENT
(REGULATIONS AND ORDERS)

STO. 399 (REV. 12/2013)

ECONOMIC IMPACT STATEMENT

DEPARTMENT MAME CONTACT PERSOM EMAIL ADDRESS TELEPHONE MUMBER
Toxlc Substances Control Ed Banelli edward.benelli@dtsc.ca.g: 916-324-6564
DESCRIPTIVE TITLE FROM NOTICE REGISTER OR FORM 400 ’ NOTICE FILE NUMBER
Emergency Regulations to Establish an Annual Fee for Metal Shredding Facilities Z

A. ESTIMATED PRIVATE SECTOR COST IMPACTS Include calculations and assumptions in the rulemaking record,

1. Check the appropriate box(es) below to indicate whether this regulation:;

(-] 2. Impacts business and/or empioyees © [] e iImposes reporting requirements -

[] b. impacts small businesses
[[] < Impacts jobs or occupations (] 9 tmpacts Individuals

[ ] d. impacts California competitiveness

I:] f. Imposes prescriptive Instead of performance

[X] h. None of the above {Explaln below):

Only State government costs are considered in this Emergency Rulemakﬂ

If any box in Items 1 a through g Is checked, complete this Economic Impact Statement,
If box in Item L.k, is checked, complete the Fiscal Impact Statgmem as appropriafe,

Toxic Substances Control

2. The estimates that the economic impact of this regutatian (which Includes the fiscal impact) is:

{Agency/Department)
Below $10 million

[] Between $10 and $25 million
D Between $25 and 550 miflion

D Over $50 million fIf the economic lmpact is over $50 million, agencles are requlred to submit a Stapdardized Regulatory Impact Assessment

as specified in Government Code Section 11346.3(<)]

3. Enter the total number of businesses impacted: n/a

Desaribe the types of businesses {Include ponprofitsi:n/a

Enter the number or percentage of total
businesses impacted that are small businesses; n/a

4. Enter the number of businesses that will be created: 0 eliminated: O

Explain: Private sector costs are unquantified in this Emergency Rulemaking

5. Indicate the geographic extent of impacts: D Statewide :
n/a

D Local or regional {List areas);
6, Enter the number of jobs created: 0 and eliminated: O
Describa the types of jobs or occupations impacted:
7. Will the regulation affect the ability of California businesses to cémpete with .
other states by making it more costly te produce gaods or services hare?  ~ D YES D NO

If YES, explain briefly: ~ Unguantified

PAGE 1




STATE OF CALIFORMIA - DEPARTMENT OF FINANCE

ECONOMIC AND FISCAL IMPACT STATEMENT .
{REGULATIONS AND ORDERS) . -

§TD, 369 (REV. 12/2013)
ECONOMIC IMPACT STATEMENT (CONTINUED)

B. ESTIMATED COSTS Include ca!culat:ons and assumptmns in the rufemaking record.

1, Whatare the total statemde dollar costs that busmesses and individuals may incur to comply with this regulatmn over its lifetime? § Unquantlfled

a. Inltial costs far a small business; 3§ Annugl angoing costs: $. : L. Years:
b. Initial costs for a typical business: $ - Adnualongoingcosts: § Ll Years:
¢. Initial costs for an individual: 5 Annual ongoing costs: § E _ Years:.

d. Describé other economic costs that may occur:

2. Ifmultiple Industries are impacted, enter the share of total costs fbreaé:hiridus_try:‘Unquantfﬁéd .

r‘the annual costsa typlcal bus!ness may tncur to comply wuth these requsrements.

3, IFthe regulation imposes repomng requlrements. an
Include the doflar costs to do programming, record keepmg, reportrng,

4, Will this regulatlon directly impact housmg costs? O]y YES [:] NO . y
If YES enter the annual doIlar cost| per housing unit: $n/a

Number of units: N/a

5. Are there comparable Federal regulations? []yes []no

and'otherpapenvark whiethér or not the paperwark must be submltred $Unquant|ﬁed

Explain the need for State regulation given the existence or absence of Federal regulations: nfa -

Enter any additional costs to businesses and/or individuals thajc_rhay be dueta Stat_e'— Federal differéﬁées: 5

ESTIMATED BENEFITS Estimation of the a'oﬂar \ '.’Ue"of beneﬁl‘s is narépéciﬁtaﬂy réquireg!_by{gl_qmdkfhg faw, but encotraged. -~

1, Brleﬂy summanze the benefits of the regufaﬂon whlch may mclude among' hers the

health and we[fare of Califorma res:dents, worker safety and’ the State s nvi nment Unquantlfled




STA:TE_QF CALIFORMIA — DEPARTMENT OF FINANGCE

ECONOMIC AND FISCAL IMPACT STATEMENT
(REGULATIONS AND ORDERS}

STD. 399 {REV. 12/2013)
ECONOMIC IMPACT STATEMENT (CONTIN UED)

2. Summarize the total statewide costs and banefits from this reguiation and each alternative consldered:

Regulation: Benefit: $ n/a Cost: $ h/a
Alternative 1:  Benefit: § n/a Cost: § n/a
Alternative 2:  Benefit: $ n/a Cost: § n/a

3. Briefly discuss any quantification issues that are relevant to a comparison .
. of estimated costs and benefits for this regulation or altematives: . . Unquantified - S

4. Rulemaking law requires agencies to consider performance standards as an alternative, if a
regulation mandates the use of specific technologles or equipment, or prescribes specific )
actions or procedures, Were performance standards considarad to lower compliance costs? D YES D NO

Explain: Only State costs are considered in this Emergency Rulemaking

E. MAJOR REGULATIONS Include calculations and assumptions in the rulemaking record.

California Environmental Protection Agency (Cal/EPA) boards, offices and departments are required to
submit the following (per Health and Safety Code section 57005), Otherwise, ship to E4.

1. Will the estimated costs of this regulation ta California business entarprises exceed §10 miflion?[_] YES NO

If YES, complete E2, and E3
If NO, skip to E4

2. Briefly describe each alternative, or combination of alternatives, for which a cost-effactiveness analysis was performed:

Alternative 1:

Alternative 2;

(Attach additional pages for other alternatives)

3. Fortheregulation, and each alternative just described, anter the astimated total cost and overall cost-effectiveness ratio;

Regulation:  Total Cost % Cost-effectivenass ratio; $
Alternative 1: Total Cost ) Cost-effectiveness ratio: 5
Alternative 2: Total Cost § - o Cost-effectiveness ratio: §.

4, Wil the regulation subject to DAL review have an estimated economic Impact to business enterprises and individuals located in or dofng business in California
exceading $50 millian In any 12-month period betwean the date the major regulation is estimated to be filed with the Secretary of State through12 months
after the major regulation Is estimated to ba fully Implemented? . - o

[Jyes  [X]no

IFYES, agencies are required to submit a Standardized Regulatory Impact Assessment {SRIA) as specified in
Government Code Section 11346.3(c) and to Include the SRIA in the Initial Statement of Reasons,

5. Briefly describe the following: ]
The increase or decrease of investment in the State; ‘Unquantified -

The incentive for innovation in products, materials or processes:

The benefits of the regulations, tncluding, but not limited to, benafits to the health, safety, and welfére of California
residents, worker safety, ahd the state's environmentand quality of lifa, among any other benefits identified by the agency:

PAGE 2




STATE OF CALIFORNIA — DEPARTMENT OF FINANCE S i
. I

ECONOMIC AND FISCAL IMPACT STATEMENT o .
{(REGULATIONS AND ORDERS) : :

STD. 399 (REV. 12/2013)

FISCAL IMPACT STATEMENT .

A. FISCAL EFFECT ON LOCAL GOVERNMENT Indicate appropriate boxes | through 6 and attach cafcu!atrons and assumptions. of fiscal impact for the
clirrent year and two subsequent Fiscal Years, :

|:| 1 Addr‘tionai expenditures in the current State Fiscal Year which are reimbursable by the State. (Approximate)
{Pursuant to Section  of Article Xill B of the California Constitution and Sections 17500 et sed. of the Government Code).

o8

[] a. Funding providedin TR e

- BudgetActof . - - orChapter . .. - . ... . Statutesof

f:l b. Funding will be requested in the Governor's Budget Agt of

Fiscal Year

D 2. Additional expenditures tn the current State Fiscal Year ‘which are NOT relmbursable bythe State (Approxrmate)
(Pursuant to Section 6 ofArticIe XIIE B ofthe Calrfornia Constitution and Sectlcns 17500 et seq. ofthe Government Code)

Check reason(s) rhrs regu!atfon fs nor refmbursabfe ana’ provrde the approprrate rnformarron -

D a. Implements the Federalmandate contarnedln : VR gl oy s

[]®. Implementsthecourtmahdate's'etforth b'ythe o ) o o ' u
. L e e Court,

Casecf : - vs. .

[:] c Implements a mandate ofthe people of thrs State expressed In thelr approva! of Propositlon No

.- Daté ofEIectio'n' e

-

|:| d. lssued only in response toa speC|Fc request from affected Iocal entlty(s)

L .'ng_céi e_n'tity(é) aff

[:|6 cher.'Earp'lai_q o




STATE OF CALIFORNIA — DEPARTMENT OF FINANCE

ECONOMIC AND FISCAL IMPACT STATEMENT
(REGULATIONS AND ORDERS)

STD. 399 (REV, 12/2013)

FISCAL IMPACT STATEMENT (CONTINUED)

B. FISCAL EFFECT ON STATE GOVERNMENT indicate appropriate boxes 1 throug
year and two subsequent Fiscal Years.

h 4 and attach calculations and assumptions of fiscal impact for the current

1. Additional expenditures in the current State Fiscal Year. (Approximate)

s 18,000

Itis anticipated that State agencies will:

a. Absorb these additional costs within their existing budgets and resources,

D b. Increase the currently authorized budget level for the Fiscal Year

|____| 2, Savings in the current State Fiscal Year. (Approximate)

$

D 3. Nofiscal impact exists. This regulation does not affect any State agency or program,

4. Other, Explain see attachment

C. FISCAL EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS Indicate g
impact for the current year and two subsequent Fiscal Years.

ppropriate boxes 1 through 4 and attach calculations and assumptions of fiscal

[] 1. Additional expenditures in the current State Fiscal Year. (Approximate)

$

D 2. Savings in the current State Fiscal Year. (Approximate)

$
X] 3. No fiscal impact exists. This regulation does not affect any federally funded State a ency or program.
g prog

[[] 4. Other. Explain

FISCAL OFFICER SIG.l{\IATURE \ ‘ il

- A
N /1 Vs N Il-“'\ 3 A . '!

/ /
U)o/ v

/ /
-/ i [ ,” ;(‘?
!

The signamre.attesfs that the agency has completed the STD. 399 according to the instructions in SAM sections 6601-661 6, and understands

the impacts of the proposed rulemaking. State boards, offices, or departments not under an A
highest ranking official in the organization.

gency Secretary must have the form signed by the

AGENCY SECRETARY

w  WMe—— N

DATE

f/r%*j/féf

Finance approval and signature is required when SAM sections 6601-6616 require completion of Fiscal Impact Statement in the STD. 399,

DEPARTMENT OF FINANCE PROGRAM BUDGET MANAGER

=

DATE

PAGE 5




ECONOMIC AND FISCAL IMPACT STATEMENT
Attachment to Form 399
Page 1 of 1

Attachment

_ Economic and Fiscal Impact Analysis for
Emergency Regulations to Establish an Annual Fee for Metal Shredding Facilities

Department of Toxic Substances -Con'trol Reference Number R-2015-01

B. FISCAL EFFECT ON STATE GOVERNMENT
Question 4. Explanation:

The only state agency anticipated to incur costs as a result of these regulations is
DTSC, which will be the agency implementing the regulations. DTSC must expend
resources to prepare its projected annual costs, identify and tally its actual annual costs,
prepare and send invoices, and respond to any inquiries or disputes from metal
shredding facilities that will be required to pay the fee being administered through these
regulations. Although DTSC will incur these costs (estimated to be approximately
$18,000 per year), DTSC is authorized by statute to recover these costs, and plans to
include these costs in the actual annual costs that are invoiced each year.
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Benelli, Edward@DTSC

From:
Sent;
To:
Subject:

Attachments:

Benelli, Edward@DTSC

Thursday, June 09,2016 10:35 AM

‘state.clearinghouse@OPR.ca.gov'

Ref, No. 2016-0531-02ER Notice of Exemption for DTSC Proposed Emergency Fee
Regulations for Metal Shredding Facilities

2016 4-27 Signed Notice of Exemption.pdf

Please find attached the Notice of Exemption for the Department of Toxic Substances Control’'s Proposed Emergency Fee
Regulations for Metal Shredding Facilities, Office of Administrative Law Ref. No, 2016-0531-02ER.

Ed Benelli

Hazardous Substances Engineer
Research and Policy Development

Hazardous Waste Management Program
California Department of Toxic Substances Control

P.0. Box 806 _
Sacramento, CA 95812-0806
Phone (916) 324-6564

Fax (916) 322-1005

Email edward.benelli@dtsc.ca.gov




State of Callfornia — Californta Environmental Protectlon Agency . Department of Toxic Substances Control

CALIFORNIA ENVIRONMENTAL QUALITY ACT

NOTICE OF EXEMPTION
Ta: Office of Planning and Ressaarch From:  Department of Toxic Substances Control
State Clearinghouse Hazardous Waste Management Program
P.0. Box 3044, 1400 Tenth Street, Room 212 P.0. Box 808,1001 | Street, 11" Floor
Sacramento, CA 95812-3044 . Sacramento, CA 85812-0806

Profect Title: Annual Fee on Metal Shredding Facllities

" Project Location: Statewide
County: All

Project Dascription:
This.project Is a rulemaking to adopt emergency regulfations that will allow Department of Toxlc Substances Confrol

{DTSC) to collect a fee from ail metal shradding facillties. The emergency regulations will allow DTSC to recover the
costs if incurs to evaluate the metal shredding mdustry as required by Health and Safety Code sectaon 25150.82.

This rulemaklng will allow DTSC to assess a fee equally among metal shradding facllities that are subject to Health and
Safety Code section 25160.82, DTSC has so far identified six authorized metal shredding facillties to which the fee
ragulations will apply and that will be part of the evaluation, Other facilities, currently unknown to DTSC, may be subjact
to the fee if they are Identified during the evaluation.

This rulemaking will includes the projected annual fess, paymant due dates and late fees, and appeal procedures. DTSC
will administer and collect all fees associated with this rulemaking. The fee amount invoiced will be determined basad on
DTSC's actual expenditures divided by the number of known metal shredding facllities that meet the requirements
described in the regulation. Each facility will be invoiced annually.

v

Background |
On January 1, 2015, Senate Bill (8B) 1249 (HIll, Chapter 766, Statutes of 2014) became law, whrch requires DTSC to

thoroughly evaluate metal shredding facilities and the metal shredder waste they generate to ensure these activities do
hot harm public health or the environment, Based on the findings from the evaluation, DTSC will determine if
management requirements can be developed spacifically for metal shredding activities and waste as an alternative to full
hazardous waste management requirements while still protecting human health and the environment.

SB 1249 authorizes DTSC ta adopt regu!ationé to assess fees and provides DTSC authorization to adopt its regula'tlons
as emergency regulations

Project Activitles; To implement SB 1249, DTSC is working to adopt emergency reguiahons to establish an annual fea on
metal shredding facilities. .

Name of Public Agency Approving Prolect: Department of Taxlc Substances Control

Name of Person or Agency Carrying Out Proisct: Department of Toxic Substances Control

Exem ptlon Status; (check ons}

[:I Minlsterial [PRC, Sec. 21080{b)(1}); CCR, Sec. 16268]

[] Declared Emergency [PRC, Sec. 21080(b)(3) CCR, Sec.1526%(a)]
[_] Emergency Project [PRC, Sec. 21080(h)(4); CCR, Sec.15269(b)(c)]
[] Categorical Exemption: [State type and saction numbsr]

[ Statutory Exemptions: [State code section number]

X General Rule [CCR, Sec. 15081(b)(3)]

Exemption Tltle:: With Certainty, No Possibility of a Significant Environmental Effect
Reasons Why Prolect Is Exempt: |

This project will not result in a change in any of the physical conditions within the areas affected by the project, Including
land, alf, water, minerals, flora, fauna, ambient nolse, and objects of historic or aasthetic significance. Therefare, in

TS 19992 (OYNANRY




State of California - Californla Environmentai Protection Agency Department of Toxic Substances Gonltrol

accordance with section 15061{(b)(3) of Title 14 of the California Code of Regulations, DTSC has determined with
certainty that there is not a possibility that the activities in quastion will result in a significant effect.

Evidence to support the above reasons s documented in the projact file record, avallable at:

Department of Toxic Substances Corifrol
Hazardous Waste Management Program
1001 “I" Street

Sacramentn, CA 95814

Edward Beneli /f Hazardous Substances Engineer (916) 324-6564
Project Mahage?@? / / Project Manager Title Phone #
4l21]1e
% Branc Chief Signatura Date?
Rack [Jhos b Dovicion (el Gb 3271186

Branch Chief Name Branch Chief Tn;{'b Phone #

TO BE COMPLETED BY OPR ONLY‘ o

Date Recelved For ang and Postmg ai OPR

DTSC 1232 (03/04/08)
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May 28, 2016

Office of Administrative Law
300 Capitol Mall, Suite 1250
Sacramento, CA 95814-4339

Re: Emergency Regulation: Annual Fee on Metal Shredding Facilities

To Whom It May Concern:

| am writing this letter to oppose the implementation of annual fees on metal shredding facilities. These
facilities are responsible for recycling society’s metal waste, allowing it to be melted down and made
into new products. They are helping the environment by keeping known pollutants out of landfills and
off of the streets. They provide a valuable service to the environment and our society as a whole. If too
many fees are imposed on the recycling industry, they will not be able to afford the cost of the recycling
process. If facilities cannot afford to operate, they will be forced to shut down. If fewer recycling

facilities are available, it is very likely that greater amounts of metal will end up in our landfills. The toxic
effects this will have on our environment are not debatable.

There are thousands of metal shredders throughout the world. California has the strictest regulations
when it comes to metal shredding facilities. They are so strict that many businesses are being forced to
relocate to other states. We need to keep jobs and industry in California, while simultaneously,

promoting recycling and a greener environment. The bigger picture here is the risk on the environment.
This is far more important than government budget and finances.

Please consider the long term effects this proposal could have on our environment. Thank you for
taking the time to read this letter.

Regards,

o

(¥ p)

_'CD;_ =

L o Alex Sturm, CPA

Cohn Handler Sturm
\ o 11620 Wilshire Blvd., Suite 875
—_— o B P
z 5= Los Angeles, CA 90025
S po
5 4
— C-
=
11620 Wilshire Boulevard, Suite 875 & Los Angeles, California 90025 & T 310.479.9600 = F 310.479.9605 = www.cohnhandlercem
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an accounlancy corporation

11620 Wilshire Boulevard, Suite 875
Los Angeles, California 90025

00 -2 AI59

o OF
OFFICE OF ADMINISTRATIVE LAW AQMIMIET R UYE LAW
ANNUAL METAL SHREDDING FEES
2@9@ CAPITOL MALL, SUITE 1250
SACRAMENTO, CA 95814-4339



5-28-16
Department of Toxic Substances/ QAL A p‘“‘oq
re:metal shredding fees SR .
OEEN R LN
The fees imposed arc unjust and unwarranted. MetaP“gﬁygﬁde
play an important role in keeping old cars off the road and
out of landfills. Auto shredders pay for old, broken down cars
and people feel good when they get paid for scrapping these
cars. I am afraid that if fees are imposed auto shredders
will not take cars anymore or will start charging for people
to drop them off. This will hurt the environment and could
pose potential hazards for people that come into contact with
these rusty old cars that lay unwanted on city streets.

Ashley Buckelew
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5-31-16 4

Office of Administrative Law/ DTSC

I am opposed to an annual fee based on future reimbursement for
monitoring shredding facilities. These fees should cover the studies that
are currently going on involving the treatment study and the shredders
themselves. California is not a business friendly environment and the cost
of doing business here is too great. Metal shredders are playing an
important role in helping the environment and lowering the impact of old
discarded metal products. Automobiles and other metal products need to
be recycled and the only companies that can do it must have shredders in
order to recover all of the metals and to be profitable doing it. I know that
recycling facilities are required to have numerous permits by different
government entities and to add another, even bigger fee would be unfair.
Most states do not regulate shredders like California is trying to do, and
the amount of materials recycled will be impacted greatly if more fees are
imposed. Many companies throughout the world are using ASR for energy
and other purposes, this should be researched and implemented in
California.
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5-30-16

DTSC Director

I disagree with an annual shredder fee because the amount of shredders in
operation may be too hard to discern and the amount a shredder is in operation
each year may differ depending on the company. There are too many variables to
asses such a large fee in order to operate a metal shredder. I understand that
many companies and industries operate small shredders and that auto shredders
have the largest shredders which involves treating and disposing of auto fluff at
landfills. I have read about the treatment method before disposal and hope that
there is a safe and fair solution to the final treatment process because auto
shredding is the best way to recycle all of the old, environmentally unsound
vehicles in this state. Recyclers should be given grants from the state to create
safer and more efficient processes to recover all metals from products. California
should allow any and all metals to be recycled if they have value and can be
recovered.

regards

Deepak Peruvemba
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5-29-16

Department of Toxic Substances Control o -
| do not agree with the annual fee for metal shredders. SB 1249.was™' "
designed to better monitor the auto shredder industry and to come up with
safe and effective treatment methods for auto shredder residue. The DTSC
has been working on this with the auto shredders and once completed
there should not be any future necessity to impose fees on shredders. The
7 auto shredders should share the costs of implementing this new program
because they benefit by taking their auto shredder waste to local landfills as
opposed to out of state landfills. | think the landfills should also help fund
the research because it will benefit them as well. The state needs to work
with businesses more instead of try to put more hardships on them. The
environment has become a hot topic in recent years and recycling
companies/ metal shredders play an important role in cutting down on
green house gases, air pollution, and water pollution.

Sincerely,

)
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5-28-16
To whom it may concern;

I am opposed to a shredder fee because metal recyclers already face many challenges, both
regulatory and politically. Metal shredders are necessary because without them many types of
metals would not be able to be recycled and automobiles would not be able to be processed.
Metal recycling plays an important role in our economy and global green movements. If
shredder operating costs go up jobs will be lost and the prices paid for recyclables will go down
which could prevent people from recycling metal. The DTSC should not rely on metal shredders
to support their financial needs.

Sincerely

Grace Lee e e
1641 Bucksglen é—%

Thousand Oaks CA 91362
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Department of Toxic Substances Control \ 3\3\*\ =}
-5-28-16 1%\ C

| am opposed to a metal shredding fee. | do not believe such high fees are necessary to
regulate metal shredders. These fees are excessive and show how poorly California treats
businesses. Auto shredders are a necessary part of the recycling process because if they do
not shred cars then cars end up rusting on the streets. Metal recyclers are already facing a

tough business enwronmeria?om odlty prices are the lowest they have been in years.

Sincerely

Dave Josker

1568 Covington

westlake village CA 91361

Sl W



PN IR el

ALY U LSINIAD
10 391340 as1l ¥ [usd s gog

qo:ll Y |- NAr AL ] sl 4o 0
v ) A\.u _n

a3



beo b (380 ¥ TS
| sl g s ¥ [t 0og

W 3 _: e
el .»T.Pc

10 301440
qQ il |- NOF WL S I /A0 e



b -t ALEDS

Department of Toxic Substance Control/ OAL ADMIH
5-20-16

The annual shredder fee should be shared with the landfills that use the auto
shredder residue as alternative daily cover. You should also add a fee to new car
sales in order to compensate recyclers for the shredding and treatment process to
handle the end of life vehicles. I believe that this is a complicated matter and
should not be decided in an emergency regulation. Auto shredders have been
disposing of this waste for decades in landfills throughout the state. If the
material can be rendered safe it should be allowed to be used at landfills and the
fees should not be assessed for longer than it takes to make the process safe. Not
all shredders are the same and there should be some distinction between their
processes and the materials they shred.

Sincerely,

Victoria Blackwood
11728 kiowa
Los Angeles, CA 90049



Department of Toxic Substance Control/ OAL ADMIMS
5-20-16

The annual shredder fee should be shared with the landfills that use the auto
shredder residue as alternative daily cover. You should also add a fee to new car
sales in order to compensate recyclers for the shredding and treatment process to
handle the end of life vehicles. I believe that this is a complicated matter and
should not be decided in an emergency regulation. Auto shredders have been
disposing of this waste for decades in landfills throughout the state. If the
material can be rendered safe it should be allowed to be used at landfills and the
fees should not be assessed for longer than it takes to make the process safe. Not
all shredders are the same and there should be some distinction between their
processes and the materials they shred.

Sincerely,

Victoria Blackwood
11728 kiowa
Los Angeles, CA 90049
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Department of Toxic Substance Control/ OAL ApMIHISTRA

5-29-16

The annual shredder fee should be shared with the landfills that use the auto
shredder residue as alternative daily cover. You should also add a fee to new car
sales in order to compensate recyclers for the shredding and treatment process to
handle the end of life vehicles. I believe that this is a complicated matter and
should not be decided in an emergency regulation. Auto shredders have been
disposing of this waste for decades in landfills throughout the state. If the
material can be rendered safe it should be allowed to be used at landfills and the
fees should not be assessed for longer than it takes to make the process safe. Not
all shredders are the same and there should be some distinction between their
processes and the materials they shred.

Sincerely,

Victoria Blackwood
11728 kiowa
Los Angeles, CA 90049
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McNeill, Lindsey@OAL .

O ]
From: Wake, Luke <Luke.Wake@nfib.org>
Sent: Wednesday, June 01, 2016 4:19 PM
To: Benelli, Edward@DTSC,; OAL Reference Attorney
Cc DeVore, Ken; Lee, Barbara@DTSC; Molin, Benjamin@DTSC
Subject: NFIB Comments Opposing Annual Fee on Metal Shredding Facilities (OAL
Emergency No. 2016-0531-02ER)
Attachments: NFIB_Comments_Metal_Shredding_Fees.pdf

Mr. Benelli; -

Please see NFIB’s attached comments concerning DTSC's proposed fee on metal shredding facilities. We appreciate your
consideration of the points raised therein.

Best regards,

Luke A. Wake

Senior Staff Attorney

NFIB Small Business Legal Center
921 11" Street, Suite 400
Sacramento, CA 95814

(916) 448-9904

luke.wake@nfib.otg

Privacy Notice

The information contained in this message may be privileged and confidential and protected from
disclosure, If the reader of this message is not the intended recipient, or an employee or agent
responsible for delivering this message to the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited. If you have
received this communication in error, please notity us immediately by replying to this message and

deleting it from your computer. '

Privacy Notice

The information contained in this message may be privileged and confidential and protected from
disclosure. If the reader of this message is not the intended recipient, or an employee or agent
responsible for delivering this message to the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited. If you have
received this communication in error, please notify us immediately by replying to this message and
deleting it from your computer.




NFIB

The Yoice of Small Business:

CALIFORNIA

Ed Benelli

Department of Toxic Substances Control
1001 I Street

P.O. Box 806

Sacramento, 95814

Re:  Annual Fee on Metal Shredding Facilities
QAL Emergency Number 2016-0531-02ER

Mr. Benelli:

The National Federation of Independent Business (NFIB) is writing with concerns
regarding DTSC’s proposed Emergency Regulations imposing an annual fee on metal
shredding facilities (the “Emergency Regulations™). NFIB speaks on behalf of
California’s small business community and raises concerns here because the
Department’s Emergency Regulations may potentially affect small and independent
businesses. The Emergency Regulations were transmuitted to the Office of Administrative
Law (OAL) only yesterday, May 31, which means that the five calendar day comment
period opened yesterday. Yet, DTSC’s website erroneously states that the public
comment period opened May 28 and closes today, June 1. (See Exhibit A- Erroneous
DTSC Website Notice.) In light of this procedural inaccuracy and out of an abundance of
caution, we are submitting this skeletal comment letter to you.

There is No Emergency Here

The Emergency Regulations should not be adopted as currently written for at least two
reasons. First, the need to impose an annual fee on metal shredding facilities does not
rise to the level of an “emergency” as required by applicable regulations. Second, the
manner in which the annual fee has been calculated is unfair and unjustifiable under the

circumstances.

Government Code section 11346.1 requires the agency proposing emergency regulations
to articulate the basis for the “emergency.” DTSC purports to make such a showing, but
it is woetully inadequaie. Instead of citing any facts or circumstances justifying any need
to act immediately or any showing of potential harm, DTSC merely cites to Health and
Safety Code section 25150.84(c) as its basis for the Emergency Regulations. Health and
Safety Code section 25150.84(c) allows DTSC to adopt regulations to establish an annual
fee as an emergency regulation. This circular reasoning cannot satisfy the requirements
of Government Code 11346.1, and cannot be sufficient to constitute specific facts
constituting the need for immediate action. See Govt. Code § 11346.1(b)(2) (“If the

Naticnal Federation of independent Business — CALIFORMA
921 11th Street, Sufte 400 » Sacramento, CA 95814 & $16-443-0004 » 918-448-5447 » wiww NFIB.corn/Califomia




situation identified in the finding of emergency existed and was known by the agency
adopting the emergency regulation in sufficient time to have been addressed through
nonemergency regulations . . . the finding of emergency shall include facts explaining the
failure to address the situation through nonemergency regulations.”) '

Even if referring to statutory authority could suffice, SB 1249 was enacted in 2014, The
legislature’s authorization to act on an “emergency” basis is now nearly two years old. If
DTSC wanted to act on its legislatively-bestowed emergency authority, it should have
done so immediately after receiving such authority. Indeed, the legislature contemplated
any such regulations being in effect for only two years. To have waited two years only
proves that there is no emergency. At this juncture, a finding of emergency based upon
expediency, convenience, best interest, general public need, or speculation is not
adequate to demonstrate the existence of an emergency. Govt. Code § 11346.1(b)(2).

Moreover, the facilities currently deemed subject to the annual fee — the six shredding
facilities operating pursuant to “(f) letters” — have been operating under those variances
since the 1980s. It strains reason to say that there is an emergency with respect to those
facilities now, thirty-six years later, :

Any Imposed Fee Should be Proportional to Public Impacts

Even if these procedural deficiencies could be set aside, the Emergency Regulations are
fatally flawed in substance. The annual fee in the Emergency Regulations was calculated
by dividing the DTSC’s own assessment of its projected costs (or desired spend?) by the
number of metal shredding facilities which are unspecified but which DTSC currently
believes fall within the parameters of the regulations. Our understanding is that D'TSC
believes the project costs would be divided equally between six facilities, presumably the
six facilities currently operating in California pursuant to () variance letters. But the
Emergency Regulations purport to apply to three other categories of metal shredding
facilities. Cal. Code Regs. tit. 22 § 69600.3(a)(2)(B)-(D) (applying annual fee
requirements to metal shredding facilities that operate under: (1) an order issued or
entered into by DTSC pursuant to specified management and operating conditions; (2) a
Judgment issued by a court in a2 matter to which DTSC and at least one metal shredding
facility are parties; and (3) a permit issued by DTSC).

Because the regulations may apply to facilities other than the six facilities currently
operating pursuant to (f) letters, the regulations must be designed to fairly apply to all
facilities. Any proposed regulations must account for significant differences in capacity,
operations, size, and public impact of a given facility. Valid annual fee calculations must
be proportional to and dependent upon those considerations.

The fees currently set forth in section 69600.4 should be divided and allocated based not
on the aggregate number of metal shredding facilities, but instead based on a proportional
assessment of facility size and the weight of scrap metal produced annually. Such a
proportional fee structure is reasonable, better comports with applicable constitutional
standards, and is consistent with the approach taken in similar fee schemes in California.




Annual hazardous waste facility permits under Health & Safety Code § 25200 are
assessed by DTSC based on the size (Small, Medium, and Large) and Series (A, B, and
C) designation of a given facility’s operations, Facility “size” is consistently based on
the weight of hazardous waste stored or treated by the facility, Likewise, Environmental
Fees are regularly assessed under Health & Safety Code § 25205.6, based upon the size
of the operating business, as established by the number of employees. And electronic
waste recycling fees are assigned by CalRecycle on a tiered basis, again determined on
the size of waste processed. Each of these regulatory schemes implements a reasonable
and proportional fee structure that is sensibly and lawfully based on a facility’s actual
public impact. The fee scheme for metal shredding facilities should be no different.
Below we provide a proposed revision to fix this problem:

Proposed Revision to Section 69600.4

The annual fee shall be determined by dividing the Department’s annual costs by
the pro rata tonnage of scrap metal produced annually at each of the metal
shredding facilities operating in any portion of the calendar year to which the Jee
applies.

For the forgoing reasons NFIB respecifully urges DTSC to withdraw and or amend the

proposed regulations. :
LUKE A, WAKE

Senior Staff Attorney

NFIB Small Business Legal Center
921 11th Street, Suite 400
Sacramento, CA 95814

(916) 448-9904

luke. wake@nfib.org

Respectfully submitted,

Ja T . .

Exhibit A: Erroncous DTSC Website Notice

CC: Barbara Lee
Director, DTSC

Barbaralee@dtsc.ca.gov

Benjamin Molin

Benjamin.molin@dtsc.ca.gov
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illsbure

Pillsbury Winthrop Shew Pittman LLP
Four Embarcadero Center, 22nd Floor | San Francisco, CA $4111-5998 | tel 416.983.1000 | fax 415.983.1200

MAILING ADDRESS : P.O. Box 2824, San Francisco, CA 94126-2824 | San Francisco, CA 94111-5998

Margaret Rosegay
tel: 415,983.1305
margaret.rosegay@pillsburylaw.com

June 6, 2016

Mr. Ed Benelli
Department of Toxic Substances Control
Edward.Benelli@dtsc.ca.gov

Office of Administrative Law
OAL Reference Attorney
staffl@oal.ca.gov

Re;  Comments on Department of Toxic Substances Control Proposed
Emergency Fee Regulations for Metal Shredding Facilities — Ref. No.
2016-0531-02ER

Dear Sir/Madam:

This letter is submitted on behalf of Schnitzer Steel Industries, Inc., Sims Metal
Management, SA Recycling, and Ecology Auto Parts, Inc., in connection with the
Department of Toxic Substances Control’s proposed emergency regulations
establishing an annual fee for metal shredding facilities, pursuant to the requirements
of Senate Bill 1249 (Health & Saf, Code, § 25150.82, et seq.). '

Schnitzer Steel, Sims, SA Recycling and Ecology (hereafter, the “Shredder
Coalition™) own and operate the six largest metal shredding facilities in the state of
California and have been working with the Department over a period of many years to
develop an alternate regulatory program for metal shredder residue that would replace
the so-called “f” letters and DTSC Official Policy/Procedure # 88-6 that have been in
place since the mid to late 1980s. SB 1249 was enacted effective January 1, 2015,
and provides an overarching framework for the continued classification of treated
metal shredder residue as a nonhazardous waste and the promulgation of alternative
management standards that would be applicable to all metal shredding facilities (as
defined in HSC § 25150.82). SB 1249 also authorized the Department to adopt
emergency regulations assessing an annual fee on all metal shredding facilities to
cover the reasonable and necessary costs of implementing the law.

www,pillsburylaw.com
4836-6311-5570.v1




June 6, 2016
Page 2

The Shredder Coalition has two principal, and related, concerns with the proposed
emergency regulations, as discussed below,

Comments on Proposed Section 69600.3

First, the applicability section of the proposed regulations states that the annual fee
requirements apply to metal shredding facilities that “are operating using one of the
following authorities or classifications that allow lawful metal shredding operations.”
The regulations identify four different ways that metal shredding facilities can be
“allowed” to operate, including (A) receipt of a “notification” that provides for the
classification and management of shredder residue as a nonhazardous waste; (B) issuance
of an order by the Department authorizing a facility to continue operations pursuant to
specified management and operating conditions; (C) issuance of a judgment by a court
authorizing a facility to continue operations pursuant to specified management and
operating conditions; or (1) issuance of a hazardous waste permit “that authorizes metal
shredding operations.” See Proposed § 69600.3(a)(2). Schnitzer Steel, Sims, SA and
Ecology each holds a valid “notification” (an “/” letter) and is thus subject to the fee.

While the Shredder Coalition does not dispute the Department’s authority to assess
the annual fee for SB 1249 implementation, the underlying basis for identification of
facilities that are subject to the fee is contrary to the statute. HSC section 25150.84
states that all metal shredding facilities in the state are subject to the fee. The statute
does not authorize the Department to make any distinction between those facilities
that are engaged in “lawful metal shredding operations” versus those that are engaged
in allegedly unlawful operations.

The projected annual fee for Calendar Years 2015-2017 is based on dividing the total
projected cost for each year by six, the number of shredding facilities operated by the
members of the Shredder Coalition. See Proposed section 69600.4(c). The Shredder
Coalition has provided the Department with the names of at least three additional
metal shredding facilities that are currently operating in the state. Thus, the total
annual fee for each of these years should be divided by at least nine, not six. One of
the primary purposes of SB 1249 was to “level the playing field” by subjecting all
metal shredding facilities to the same standards and regulatory requirements (to the
extent applicable to their particular operations). It would be ironic if the very
facilities that have been operating outside the current regulatory framework are -
allowed to escape responsibility for payment of their fair share of the Department’s
costs to develop the new program until an enforcement order or court judgment has
been issued against them, events that may never occur. In short, all metal shredding
facilities in the state, regardless of their current status, should share equally in the

www.pillsburylaw.com
4836-6311-5570.v1




June 6,2016
Page 3

Department’s costs. The Department’s decision to not assess the fees pursuant to the
statute violates the consistency standard in Government Code section 11349.1(a)(4).

More importantly, section 69600.3(a)(2) reflects an implicit, but overly broad and
unlawful, assertion of jurisdiction over metal shredding operations. SB 1249
expressly recognizes that metal shredding operations are “production operations.”
See Health & Saf. Code, § 25150.82(d)(3)(C). The definition of “metal shredding
facility” in SB 1249 is essentially the same as the definition of "scrap recycling
facility" in HSC § 25211: “a facility where machinery and equipment are used for
processing and manufacturing scrap metal into prepared grades and whose
principal product is scrap iron or nonferrous metallic scrap for sale for remelting
purposes. A scrap recycling facility includes . . . a metal shredding facility . . .”
(emphasis added). The Department has no authority to issue a permit that purports to
authorize metal shredding operations.

Throughout SB 1249, clear distinctions are drawn between metal shredding
operations and hazardous waste management activities that may be conducted to
some degree at metal shredding facilities. The legislative history of the bill is crystal
clear that nothing in SB 1249 was intended to give the Department new and expanded
jurisdiction over metal shredding facilities. The Department has authority to regulate
hazardous wastes (e.g., metal shredder residue) that are generated and managed at
metal shredding facilities, but it does not have jurisdiction under the Hazardous Waste
Control Law to regulate manufacturing or processing operations.

The Shredder Coalition acknowledges that there is a difference of opinion between
the industry and the Department over the precise point at which the operations
conducted at metal shredding facilities may reasonably and properly be viewed as
waste management activities, rather than processing activities. Historically, the
Department has limited its jurisdictional reach solely to the management of metal
shredder residue, the non-metallic residue that remains after all recoverable ferrous
and nonferrous metal has been removed from the shredder output. More recently, the
Department has asserted that it has jurisdiction over the “downstream” processing
operations that are used to separate nonferrous metals from the intermediate
processing stream known “aggregate.” Aggregate is the material that remains after
ferrous metal has been removed from the shredder output, but before nonferrous
metals has been separated and removed from the shredder output. Aggregate contains
large guantities of nonferrous metals which are in fact more valuable than the ferrous
metal that represents the [arger bulk fraction of shredder output. Aggregate is not a
hazardous waste so long as it remains within the confines of the processing operation. i

www, pillshurylaw.com
4836-6311-5570.v1




June 6, 2016
Page 4

Even more recently, some representatives of the Department have claimed that it may
assert jurisdiction over the initial removal of ferrous metal from the shredder output, a
position it has never taken before and for which there is no statutory authority. In
other words, the Department’s view of its jurisdictional reach has apparently
expanded to include the entire output of a metal shredder, subjecting any and all metal
separation and removal processes to regulation as “treatment” of hazardous waste.
Needless to say, the industry is opposed to this interpretation, given its glaring
inconsistency with the law.

And now, under the auspices of this emergency rulemaking, the Department appears
to have taken the final step and is claiming that even the metal shredding process
itself must be “allowed” by the Department, through one of the mechanisms listed in
proposed section 69600.3(a)(2). This is tantamount to an assertion by the Department
that metal shredding operations are hazardous waste management activity. This
interpretation violates the Necessity, Authority and Consistency standards in
Government Code sections 11349.1(a)(1), (2) and (4). It also effectively negates the
scrap metal exemption in current law. See 22 Cal. Code Regs., § 66260.10 (definition
of “scrap metal”). Furthermore, this interpretation is contrary to recent
representations made by the Department that it does not have jurisdiction over the
metal shredding process per se.

Regardless of when or how this jurisdictional debate is ultimately resolved, the
Shredder Coalition maintains that it is contrary to the Administrative Procedure Act
for the Department to stake any jurisdiction claim within the context of the fee
regulation. HSC § 25150.84 authorizes the Department to assess an annual fee
‘against all “metal shredding facilities” and there is no need to predicate the fee on a
prior determination of “lawfulness” of those operations. This emergency rulemaking
process cannot be used as a backdoor means of resolving the legal and policy
questions that lie around the scope of the Department’s jurisdiction over this
important industry.

For all of the foregoing reasons, section 69600.3(a)(2) of the proﬁosed regulations

should be revised to state simply that “the annual fee requirements apply to all metal
shredding facilities, as defined in HSC section 25150.82,”

Comments on Proposed Section 69600.4

Proposed section 69600.4(a} states that “the Department shall assess an annual fee on
each metal shredding facility in an amount sufficient to reimburse the Department’s
annual costs.” As drafted, this language would subject each facility to a fee equal to

www, pillsburylaw.com
4836-6311-5570.v1




June 6, 2016
Page 5

the Department’s entire annual cost. While this is not the Department’s intention, we
believe subsection (a) should be clarified to refer to each facility’s pro rata share of
the annual cost. In addition, to avoid any potential that costs unrelated to
implementation of SB 1249 are included in the Department’s annual costs, subsection
(b) should be revised to refer specifically to authorizing statutory language. !

As revised, proposed sections 69600.4(a) and (b) would read as follows:

(a) The Department shall assess an annual fee on each metal shredding facility in
an amount sufficient to reimburse that facility’s pro rata share of the
Department’s annual costs, ag determined in subsection (c).

(b) The Department’s annual costs shall include costs incurred to conduct the
following activities, to the extent authorized by section 25150.83 of chapter
6.5 of the Health and Safety Code:

We also note a reference to HSC § 25150.83 in the authorities cited is missing and 1'
needs to be added to the Note at the end of this section.

LR I

The Shredder Coalition appreciates the opportunity to provide these comments.

Very truly yours,

ey faecgey

Margaret Rosegay

Cc:  Rick Brausch, DTSC
ISRI Shredder Coalition
Bob Hoffman
Tim Flanigan

wrw. pillsburylaw.com
4836-6311-5570.v1
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Via Email (staff@oal.ca.gov)

Office of Administrative Law
300 Capito! Mall, Suite 1250
Sacramento, CA 95814-4339

Re:  2016-0531-02ER; Proposed Emergency Regulation of Annual Fee on Metal Shredding Fagilities

Dear Staff Member:

This comment is provided by this firm on behalf of Kramar's Iron and Metal Company ("Kramar's")
cancerning the proposed emeargency regulations pertaining to an annual fee for a "Metal Shredding
Facility." The comment reflects issues that should be considered by both the issuing agency, the
Department of Toxic Substances Control (the "Pepariment”} and the Office of Administrative Law
("OAL". As required, a copy of this communication is being simultaneously emailed to the Department

contact.

According to Government Code saction 11349.1{a), the OAL is reguired fo make determinations on six
standards for any proposed regulation, which are:

(1) Necessity.
{2} Authority.

(3} Clarity. -

{4) Consistency.
(5) Reference.

{6) Nonduplication.

For the reasons set forth below, Kramar's believes that the proposed regulations do not meet the
standards for (3) Clarity or (4) Consistency, and requests that the OAL reject the proposed emergency
regulation and return it to the Department.

Discussion

The Finding of Emergency for the proposed regulation states that it applies to metal shredding facilities
that have a lawful means of aperation. Kramar's initially notes the proposed regulation references
California Health & Safety Code section 25160.82 for the definition of a "Metal Shredding Facility" which
"means an operation that uses a shredding technique to process end-of-life vehicles, appliances, and
other forms of scrap metal..." (emphasis added), Besed on the literal language of the section, facilities
that only process end-of-life vehicles, or just appliances, or only other forms of scrap metal, or any two of
the three, would not qualify as a metal shredding facility. If the tetm “metal shredding facility" is supposed
to cover an operation that handles only one of the three forms of scrap metal (appliance, automotive or
other), then this provision (now being adopted by reference) should have been stated as covering "end-
of-life vehicles, appliances or other forms of scrap metal..." (emphasis added). Thus, only a metal
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shredding facility that handles all of the described forms of scrap metal meets the specific definition. it
does not appear that the term is meant to cover facilities that do not perform shredding on all three forms
of scrap metal. To support this proposition, the proposed emergency regulation for fees appears focused
on the seven auto shredders in the state as being the ones primarlly subject fo this regulation, since this
fee is imposed initially on six auto shredders (one is idled). See Table 3, Finding of Emergency. These
shredders also perform shredding on appliances and other forms of scrap metal.

Kramar's notes that the enabling legislation for section 25150.82, Senate Bill 1249, was intended to
address the California Integrated Waste Management Act of 1989, which applied to appliances and
vehicles (SB 1249, Preamble (1)). Therefore it is possible to limit the term "Metal Shredding Facility" to
operations that handie all of the following: end-of-life vehicles, appliances and other forms of scrap metal
.derived from them, which is generally only the seven auto shredders identified. Unfortunately, it is not
clear to operators employing hammermills in the state for the purpose of shredding metal what is meant
by the term "Metal Shredding Facility." Although incarporated, unless the term is clear, it is not possibla
for the potentially regulated community (i.e., all operators employing metal shredders) to determine if
these provisions currently or prospectively will apply to them. For that reason, the proposed emergency
regulation's incorporated term "Meta! Shredding Facility” as it is applied does not meet the required
Clarity standard.

As discussed above, an operation meeting the definition of a "Metal Shredding Facility" may or may not
be limited; however, Kramar's must assume for purpeses of this rulemaking that the underlying term
includes all other forms of metal shredders in the state and therefore the following comments are made to
the remaining provisions of this proposed emergency regulation.

Section 69600.3

Proposed Title 22, California Code of Regulations (CCRY) section 69600.3 sets forth the applicability of the
annual fee. The annual fee only applies to a subset of the "Metal Shredding Facilities" (as defined under
Health & Safety Code section 25150.82) as set forth at section 69600.3(2)(A) through (D). Unless this
regulation is meant to cover the six identified facilities only for now and the future, the regulations fails to
consider additional issues created by limiting the section to four subcategories. The lack of these
exceptions is inconsistent with numerous existing hazardous waste regulations that provide exceptions to
{e.g., Title 22 CCR sections §6261.4, 66261.6, 656265.1, etc.) and the failure to include these exceptions
provides a lack of clarity as to what regulations may or may not apply in any given circumstance. As
suich, this section does not meet the Clarity and Consistency standards.

First, the section does not exclude shredders that do not generate any metal listed as hazardous by the
Department (Title 22 CCR section 66261.24(a)(2)(A), Table Il) or any other hazardous waste. For
example, aluminum is not a listed hazardous waste and when shredded it will not generate a hazardous
waste. There are other metals {e.9., ferrous compounds) that also are not listed as hazardous waste by
the Department. Thus, if the material is not hazardous as defined by the Departrient's regulations, or is
otherwise regutated (as noted below), then it should not be subject to this fee. If facilities as describad
are not subject to the annual fee, then the regulation should so state.

Second, and similar to the foregoing, there are metal shredding facilities that generate elemental metals,
which are not subject to regulation as hazardous wastes. See Title 22 CCR section 66261.24(a)(2)(A)
Table I, footnote b. Please see Attachment 1 fo this letter, which elaborates upon Issues affecting the
ability to determine whether scrap metals constitute or can be determined as hazardous waste, both of
which affect what operations may or may not be subject to the metal shredding facility annual fee.
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Third, there are metal shredding facllities that would not be subject to the listed subsections due to an
exclusion pursuvant to Health & Safety Code section 25143.2(d){4) , which allows excluded recyclable
materials (ERM) to not be ctherwise requlated as a hazardous waste once the material is shipped for
further recycling to a lawful location out-of-state, again exempting the qualified metat shredding facility
from regulation and an annual fee, '

Section 69600.3{(a)(2)(A) cannot be used as a substitute for the foregoing. That section presumes all
scrap metal Is a hazardous waste that requires the Department to issue a notification under Titls 22 CCR
section 66260.200(f) that it is nonhazardous. 3uch a process should not be used in lieu of an outright
exception since scrap metal that is recycled is not subject fo regulation, including section

66260.200(f). See Title 22 CCR sections 56261.6(a}(3){A) and {(B). It would also not work for non-
hazardous metals, like aluminum. '

For Clarity and Consistency, the following is suggested by Kramar's as a new subsection:

~ "(b) The annual fee shall not apply to a metal shredding facility
that does not generate hazardous waste or is otherwise
managing the recyclable material as an excluded recyclable
material in accordance with the applicable provisions of Health
& Safety Code Section 25143.2 "

Finally, the section does not apply to existing metal shredding facilities that may be generating hazardous
waste from shredding activities but are not currently Identified by the Department . Thus, the Departmant
is imposing the entire financial burden of the metal shredding facility annuat fee on lawful facilities. There
is no mechanism in the regulation to reconcile fees already paid by qualified metal shredding facilities
when the Department adds potentially dozens of additional facilities to the list. See discussion In Section
69600.4, below, : '

Section 69600.4

Section 69600.4(c) specifies that the annual fee shall be determined by dividing the Department's annual
costs by the number of metal shredding facilities operating. As stated above, the Department is for the
moment identifying what appears to be a subsst of the term "metal shredding facility,” but there appears
to be nothing precluding the Department from broadening the list at any time. More troubling about the
proposed regulation, if uncorrected, is that it imposes two burdens on the qualifying metal shredding
facilities, First, the entire fee will be due if the facility operates during any portion of the calendar in which
the fee applies, thereby imposing the full per capita annual fee for what could be a single day or two of
operation in the year. Second, the annual fee dees not account for volume generated by the metal
shredding facility, thereby increasing the cost of smaller operators, 1t is understood that a facility
shredding mostly vehicles is likely to generate huge volumes of scrap metal and is more likely to be
operating daily. A small metal shredder facility not shredding vehicles or appliances may generate far
less than 1% of the volume of the large vehicle shreddar, The disparity in shredded metal volume (and
waste generated) is striking, yet the fee is proposed to be the same.

Kramar's suggests the proposed regulation be revised and reduced for infrequent users as well as low
volume shredders. The methodology to allow for a lesser fee for a metal shredder facility could come in
the form of a certification by the user. Two categories, large and small, would provide less disparity from
use and allow for a more balanced fee per facility. The fee could be set based on a number of days and
volume. The current approach is not consistent with existing law. The approach proposed herein would
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be Consistent with other hazardous waste fee provisions set forth in the Health & Safety Code (e.g.,
sections 26205.4, 262065.5).

Section 68600,7 :

The proposed dispute resolution provision creates a one year statute of limitations for refund. While the
state is not limited to one year to seek its fees under this section, a party seeking refund is given one year
from the date of original notice. This proposed regulation is not unlike the other fees the Department
seeks under a variety of programs with one excepticn. In those situations, a refund is available three
years from the date of the overpayment or when taxes are due and payable. See Revenue & Taxation
Code sections 43452; 43452.2. The current proposed regulation is inconsistent with other refund
schemes set forth for hazardous waste. To be Consistent, the same period for refund that applies to
other fees associated with hazardous waste should be allowed. Kramar's suggesis that a three year
perlod for refund be applied.

& " *

Kramar's appreciates the opportunity to provide these comments.

Sincerely,

W%,,,ﬁ?ﬂﬁrzé&ﬂf?
Charles H. Pomeroy

CHP:pac

Attachment

cc:  Ed Benelli (via email)
edward. benelli@dtsc.ca.gov

97137352V-1



ATTACHMENT 1

This attachment describes when a metal listed in California may not be a hazardous waste under
California law due to (a) its composition, or {b} the inaccuracy of the waste determination performed

using state-required laboratory analysis.

California's hazardous waste regulations identify, for the characteristic of toxicity (Title 22, CCR Chapter
11, article 2), a limited number of metals if certain soluble or total concentrations of that metal are
present in a sample. These values, as determined by specific EPA-approved laboratory methods,
incorporated within SW-846, are identified as a Solubility Threshold Limit Concentration {"STLC"} and a
Total Threshold Limit Concentration ("TTLC"), reépectively. Title 22, CCR Chapter 11, article 3, section
66261.24(a)(2}(A), Table Il ("Table I'"}. The basis for each metal's Table Il listing is found within the
Statement of Reasons, R-45-78, 1984 ("SOR") issued in two parts by the Department when this
regulation was promulgated.

Listed metals within Table I, as explained in footnote b of Table 1l, are considered nonhazardous in thelr
elemental (i.e., solid form) except when "in a friable, powdered or finely divided state." ("footnote b"}.
The footnote b exception to Table il exists for elemental metals, meaning basic metal objects, because
as instructed by the SOR: "Metallic objects would not fail the test because they are explicitly exempted
from the STLC and TTLC criteria unless they occur in a friable, powdered or finely divided state." SOR,
part 2 at 128. The SOR goes on to consider this exclusion for metal objects to cover "metal fragments, "
which should be "removed from the waste prior to the WET [{"Waste Extraction Test}]." SOR, Part 2 at
171. "Fragments," by definition, cover "particles or specks,” but are not defined as "powdered or finely
divided." http://www.thefresdicticnary.com/fragment

Existing records demonstrate that the Department's predecessor agency, the Department of Health
Services, was intent on regulating only solid-form metal when present at 10 microns or smaller. The

SOR reasoning from the Department is explained as follows:

"Specifically, the Department views the TTLC values as a means to assess public health risks that
the handlers of wastes, and the general public, are exposed to through the inhalation pathway
(see enclosed excerpt from the Statement of Reasons, R-45-78), We rigorously use the TTL.C

_criteria on a waste if it contains incrganics which are 10 microns or less in size. This size value is
used because particles greater than 10 microns are not inhalable and thus do not pose a risk
through this exposure pathway,"

Letter, David J. Leu, Ph.D., Chief Alternative Technology Section to Robert D. Ghirelli, D.Env., California
Regional Water Quality Control Board, September 8, 1588 at Page 1. (Metal Shredder Residue Library).

None of the terms found within the footnote b exception within Chapter 11, article 3 (i.e., "friable,
powdered or finely divided state") are defined within any of California's hazardous waste regulations
(i.e. Title 22, Division 4,5). The closest term to "powdered or finely divided state” within Title 22, is
found at Chapter 10, article 2, under definitions at Title 22 CCR section 66260.10. "Fine powder," s
defined as meaning "a metal in dry, solid form having a particle size smaller than 100 micrometers




{0.0004 inches) in diameter." This term, however, only appears in Chapter 11, article 1, where it is
found at subsection (b})(6) within cne of the subsection (b} exceptions to the definition of "scrap metal".
See Section 66260.100, "scrap metal”. The term does not appear in Chapter 11, article 3 {which
identifies characteristic hazardous wastes) and is not directly linked by regulation, or otherwise, to any
definition of what constitutes a hazardous waste, As subsection (b}{6) of the "scrap metal” definition,
above, instructs, in order for "fine powder” to be regulated, it must also be a hazardous waste,
something that "fine powder" is not by its own use and definition within the regulations.

RevieWing the record discussed above, a metailic fine powder (of 100 or less microns) would only
become regulated as a hazardous waste If (1) it contained one of the metals listed in Table H in excess of
the TTLC (or STLC) threshold, and (i) it also included a sufficient amount of a listed metal's particles of
10 microns or less (i.e., a "powdered or finely divided state" and not a metal fragment) that render the
metallic fine powder as a whole a hazardous waste. No other explanation Is found within the
regulations, but the lack of a defined term is also telling. If the Department intended the term
"powdered or finely divided state” to have the same meaning as "fine powder", then the term
"powdered or finely divided state" would have been provided initially in the definition and used
throughout the regulations, rather than creating a separate term with a different meaning.

The record supports distinct meanings for the two terms. Assuming arguendo, that 100 microns
represents the equivalent to a "powdered or finely divided state” such a conclusion would contradict
the Department's own argument that it was important to regulate only the smaller 10 micron particle
fraction for its ability to be respired into the lungs. This particle size, known as thoracic dust, will pass
through the nose and throat, reaching the lungs. Particles of 10 micrans diameter and less are referred
to as PM10 (i.e., particulate matter 10 microns} and are regulated by EPA for air emissions because of
their potential harm to human health. EPA also now regulates smaller particulate matter (PM2.5), but
has not regulated larger particulates.

A scrap metal may also be excluded per subsection (b){4) within the exceptions to the "scrap metal"
definition when a scrap metal Is contaminated with a hazardous waste exhibiting a hazardous waste
characteristic under article 3 {which might include a Table Jl-listed metal that is respirable because of a
particle size faliing under 10 microns). This exception applies to otherwise excluded scrap metal if that
scrap metal is "contaminated with a hazardous waste." Effectively, the section expands the reach of
subsection (b}{6) to cover other contaminants including chemicals such as PCBs and mercury as well as a
10 micron or less Table II-listed metal in a "powdered or finely divided state," when mixed with
otherwise excluded scrap metal of any size.

Notably, while the regulations and agency records discuss terms assoclated with metal objects sized at
10 and 100 microns, there is nothing to suggest that metal cbjects larger than 100 microns are
regulated. In fact, materials like cuttings, grindings, shavings and sandings, as expressed in subsection
{a)(2), and residues, as expressed in {a)({3) of the "scrap metal" definition, respectively, clearly identify
metallic materials of potentially smaller particle size than might be regulated as hazardous waste. For
example, metallic grindings from wet or bal! mil! grinding can easily produce metallic particles less than
10 microns in size and therefore, any Table I} listed-metal of that size would fall within the foothote b




exception aﬁd be regulated as hazardous waste, Additionally, the SOR has found that "metal fragments"
are expressly excluded from regulation. SOR, part 2 at 170.

Finally, the other term within the footnote b exception, "friable” typically appears associated with
ashestos, which is also listed in Table II. A common regulatory definition of "friable” is a material that
"when dry, can be crumbled, pulverized, or reduced to powder by hand pressure.” See Title 40 CFR
section 61,141, Total metals are typically considered ductile, not brittle, unless subjected to extreme
cold. Thus, it is highly unlikely one would encounter crumbling or powdering of total metals under hand
pressure, particularly when insoluble in form. For that reason, the term "friable" does not appear to be
relevant to this discussion,

The starting point for any analysis to determine if a particular material constitutes a hazardous waste or
is excluded is for the generator of the material to perform a waste determination. Title 22, CCR section
66262.11, in relevant part, states:

"A person who generates a waste, as defined in section 66261.2, shall determine if that waste is
_ @ hazardous waste using the folowing method:

{a) the generator shall first determing if the waste is excluded from regulation under section
66261.4 or section 25143.2 of the Health and Safety Code;

{b) the generator shall then determine if the waste is listed as a hazardous waste in articles 4 or
4.1 of chapter 11 or in Appendix X of chapter 11 of this division. If the waste is listed in Appendix
X and is not listed in articles 4 or 4.1 of chapter 11, the generator may determine that the waste
from his particular facility or operation is not a hazardous waste by either: '

(1) testing the waste according to the methods set forth in article 3 of chapter 11 of this division,
or according to an equivalent method approved by the Department pursuant to section
66260.21; or (2) applying knowledge of the hazard characteristic of the waste in light of the
materials or the processes used and the characteristics set forth in article 3 of chapter 11 of this
division.

As explained above, for wastes that are not listed, a generator can conclude, based on its knowledge of
the hazard characteristic of the waste, that it does not believe the material is hazardous waste;
however, the ultimate measure to support that conclusion is the performance of laboratory analysis
according to the metheds set forth in Title 22, chapter 11, article 3,

Characteristic hazardous wastes under article 3 of chapter 11 include the footnote b exceptions to Table
II {i.e., metals in a powdered or finely divided state that are not metal fragments or objects). In order for
a waste characteristic to be identified and defined for the regulated community, the Department must
follow certain requirements. Title 22, CCR section 66261.10(a) states:

The Department shall identify and define a characteristic of hazardous waste in article 3 of this
chapter only upon determining that:



(1) a waste that exhibits the characteristic may: (A) cause, or significantly contribute to, an
increase in mortality or an increase in serious irreversible, or incapacitating reversible, illness; or
{B) pose a substantial present or potential hazard to human health or the environment when it
is improperly treated, stored, transported, disposed of or otherwise managed; and

(2) the characteristic can be: {A) measured by an gvailable standardized test method which Is
regsonably within the capability of generators of woste or private sector laboratories that are
certified by the Department pursuant to Chapter 44 of this division and available to serve
generators of waste; or (B) reasonably detected by generators of waste through their
knowledge of their waste. (Emphasis added).

With respect to (a}, above, not only must the characteristic be identified for its potential health or
environmental effects {(a}{1)), but there must be a means to measure (a){2)(A} or determine by
knowledge (a)(2){B) that the characteristic is present. With respect to {a){1) and as noted in the
discussion for #2 above, the Department has expressed within the SOR its reasoning for being concerned
with Table (I-listed metals in a powdered or finely divided state (i.e., 10 microns) as expressed in
footnote b of Table I, which is part of article 3, Chapter 11 (Characteristics of Hazardous Waste). Note
the term "fine powder” is not found nor referenced within article 3 of Chapter 11 whatsoever and is only
part of article 1 of Chapter 11. Therefore "fine powder" cannot be acknowledged as having been
identified, defined or measured as a characteristic hazardous waste pursuant to the regulatory

requirements,

Before any sample reaches the laboratary, however, it must first be properly collected. Title 22, CCR
section 66261.20(c) specifies the process to take samples in order to perform the available standardized
test method noted in Title 22, CCR section 66261.10(a){2)(A):

Sampling and sample management of wastes and other materials for analysis and testing
pursuant to this article shall be in accord with the sampling, planning, methodology and
equipment, and the sample processing, documentation and custody procedures specified in
chapter nine of “Test Methods for Evaluating Sclid Waste, Physical/Chemical Methods,” SW-
846, 3rd edition, U.S. Environmental Protection Agancy, 1986 (incorporated by referénce, see
section 66260.11 of this chapter) [("SW-846")]. In addition to the sampling methods in chapter
‘nine of SW-848, the Department will consider samples obtained using any of the other
applicable sampling methods specified in Appendix | of this chapter to be representative
samples,

Title 22, CCR section 66261.126, Appendix |, describes representative sampling methods approved by

California as follows:

The methods and equipment used for sampling waste materials will vary with the form and

consistency of the waste materials to be sampled. In addition to the sampling methods

described in “Test Methods for Evaluating Solid Waste, Physical/Chemical Methods,” SW-846,

3rd edition, 1986 (incorporated by reference, see Section 66260.11), samples collected using the
. sampling protocols listed below, for sampling waste with properties similar to the indicated




materials, will be considered by the Department to be representative of the waste... [List
omijtied]."

The aforementioned approved procedures do not expressly state the sampling method for a suspect
material like metallic objects, but a standard procedure for suspect waste sampling is described in
Chapter 9 of SW-846, which is incorporated by reference. Essentially, there must be a degree of
sampling accuracy and precision to estimate reliably the chemical characteristics of a solid waste,
Representative samples are defined as "exhibiting average properties of the whole waste.” SW-846 Ch.
9 at 5. "if little or no information is available concerning the distribution of chemical contaminants of a
waste, simple random sampling is the most appropriate sampling strategy.” SW-846, Ch. 9 at 10. A
common method to selecting a random sample is to divide the population by an imaginary grid, assign a
series of consecutive numbers to the units of the grid, and select the numbers (units) to be sampled
through the use of a random-numbers table.... "It is important to emphasize that a haphazardly selected
sample is not a suitable substitute for a randomly selected sample.” SW-846, Chapter 9 at 8.

Sampling methodology also differs for stratified random sampling and systematic random sampling,
which are other types of probability sampling. The proper method is to be determined and selected
based upon the material to be sampled. When reviewing the sampling strategies, a number of sampling
collection instruments and waste's physical state are Identified. Al of these considerations, and more,
(e.g., site considerations) are part of a sampling plan, which Is to be prepared before any samples are
taken. General procedures for determining if chemical contaminants of solid waste are present at
hazardcus levels are outlined, See generally, SW-846, Chapter 9,

No specific protocol or description is provided within $W-846, Chapter 9, that outlines a means to
sample only a portion of a wastestream; i.e., to segregate the 10 micron fraction within a larger sample
containing excluded but identical scrap metal. The inherent problem with segregation is that it would
seem to contradict sampling the wastestream as a whole and would not appear to be random, but
deliberate and specific.

Per SW-846, the lahoratery method employed to determine a TTLC value is EPA Method 60108
following sample digestion per EPA Method 3050B. See Waste Extraction Test, Title 22, CCR 66261.126,
Appendix Il ("WET"} at (b)(2) and {b}(1)(A}. In addition to EPA methods for laboratory analysis,
California's WET at (c) describes the procedure for testing metals for TTLC;

Samples shall be prepared for analysis for total and extractable content of substances listed in
section 66261.24(a){2}(A) and for extractable content of substances listed in section
66261.24(a){2)(B) as follows:

(1) Type L if the waste or other material is a millable solid, the sample shall be passed directly,
or shall be milled to pass, through a No. 10 (two millimeter) standard sieve before it is analyzed,
If the sampIe‘contains non-friable solid particles which do not pass directly through a No, 10
sieve and which are extraneous and krrelevant as hazardous constituents to the waste or other
material, they shall be removed to the extent feasible by mechanical means and discarded.
Salids which remain in the waste or other material after removal of the aforesaid extraneous




particles shall be milled to pass through a Na. 10 sieve and shall then be combined and mixed
well with the solids which passed through the sieve without milling. The reconstituted sample
shall then be analyzed as prescribed in this appendix;

The WET procedure for waste type (c)(1) allows for extraneous and irrelevant non-friable solid particles
to be removed if they do not go through a No. 10 {two millimeter; i.e., 2,000 micron) sieve. The SOR
adds, "The first important step is the removal of the extraneous materials, such as rocks and pebbles,
wood and plant pieces, and fragments of manufactured items of metal, plastic, rubber, and glass...".
SOR Part 1 at 104-105. However, the WET does not account for smaller extraneous and irrelevant non-
friable solids to be removed. Instead, the procedure then specifies that the total sample be passed
through or milled to pass through a No. 10 sieve and the total material mixed together for the
subsequent EPA Method laboratory analysis. Despite the SOR, at no point in the WET is it expressed
that all scrap metal that is greater than 2,000 microns in size be removed unless it is deemed
"extraneous and irrelevant as hazardous constituents” to the material. The difficulty in having a
laboratory technician make such a decision when it involves scrap metals is that they must be fully
aware of the regulatory aspects of the scrap metal definiticn, and exclusions, in order to properly
remove such materials,

The issue is further compounded with smaller materials. At no point in the WET is there an exception to
remove alfl scrap metal (because it Is not a hazardous waste) that s less than 2,000 microns in slze. For
example, metal sandings of a Table-ll listed meta! that are clearly covered by {a){2) of the "scrap metal"
definition would, if tested by the WET (c}{1) procedure, pass through a No, 10 standard sieve and be
found hazardous even though they are excluded by definition. The result would demonstrate a value in
excess of the respective TTLC. Thljs, any analysis fully conforming to the WET, by its own requirements,
that mills or otherwise reduces "scrap metal" below 2,000 microns in size, and then analyzes it, fails to
adequately address the definition of "scrap metal”, a material excluded from hazardous waste
regulation, thereby rendering the subsequent analytical result imprecise, blased and inaccurate.

The WET is the anly sanctioned procedure to be followed for analysis in California and it "shall be used
to determine the amount of extractable substance in a waste or other material as set forth in section
66261.24(a){2)." WET at (a}. Title 22, CCR section 66261.24 (a}(2) includes Table Il and its footnote b
exception. Since no other method is provided by regulation, there Is no method in which the desired
characteristic can be measured according to an available standardized test method as currently available
in California, thereby precluding the ability to make a proper characteristic analysis. See Title 22, CCR
section 66261.10(a){2)(A). A generator requires a known and sanctioned laboratory method to
determine when a material might be deemed hazardous, but if none are available, the generator must
rely on its own knowledge of the material to determine if it is hazardous, See Title 22, CCR sections
66261.10(a){2)(B} and 66262.11(b}(2).

Similarly, SW-846, as Incorporated in California regulations, does not specify a method so as to

segregate samples in a manner that conforms to footnote b of Table . In other words, the method to
segregate solid metals less than 10 microns within a sample so as to only analyze the excluded portion,
has not been explicitly identified for field or laboratory use under California law. Without an accepted




method, the generator does not have a clear means to correctly characterize a waste stream except
based upon its own knowledge. Without a clear method to determine whether a scrap metal Is subject
to hazardous waste regulations or not, itisimpossible to determine whether an operation constitutes a
"metal shredding facility" as defined and incorporated by the proposed emergency regulations and
whether the operation is or will be subject to the fee requiremants.

01128943V



Wednesday, May 26, 2016

Department of Toxic Substances Control
P.O. Box 806
Sacramento, CA €5812-0806

Re: Annual Metal Sheet Shredders Fee

When will California learn that over regulating and over taxing companies that play a vital role in
our economy will hurt citizens in the long run? Every single citizen uses a product that at some
point will end up in a racycling facility, These facilities are necessary to sustain our
environmental needs in a world that is constantly tryin to build things bigger, better, and faster.
Shredders serve a vital role in the cycle of life of all metal products. Shredders are able to
separté ferrous and non-ferrous metals, we are saving our precious natural resources and
cutting down on many environmental impacts that come from mining and melting virgin
materials. The DTSC needs to find ancther way to support their agencies financial needs or to
split the fees between all industries that they monitor, not just one select industry.
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Wednesday, May 25, 2016

Department of Toxic Substances Control
P.O. Box 806
Sacramento, CA 96812-0806

Re: Annual Metal Sheet Shredders Fee

When will California learn that over regulating and over taxing companies that play a vital role in
our economy will hurt citizens in the long run? Every single cltizen uses a product that at some
point will end up in a recycling facility. These facilities are necessary to sustain our
environmental needs in a world that is constantly tryin to build things bigger, better, and faster.
Shredders serve a vital role in the cycle of life of afl metal products. Shredders are able to
separte ferrous and non-ferrous metals, we are saving our precious natural resources and
cutting down on many environmental impacts that come from mining and melting virgin
materials. The DTSC needs to find another way to support their agencies financial needs or to
split the fees between all industries that they monitor, not Just one select industry.

Sincerely,

A concerned citizen
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Hull, Kevin@QAL

From:

Sent:

To:

Subject;
Attachments:

Hi there,

Ali Littman <alisonlittman41@gmail.com>

Sunday, June 05, 2016 11:12 PM

OAL Reference Attorney

Public Comment: Emergency Regulations for Annual Fees on Metal Shredding Facilities
Collective Safety Letter.pdf

My comments are attached here.

Thank you!
Al

N T O




May 25, 2016

Steve Zimmer

President, Board of Education

Los Angeles Unified School District
333 S. Beaudry Avenue, 24™ Floor
Los Angeles, Catifornia 90017

Dear Board President Zimmer,

At schools throughout the Los Angeles area, educators work to provide an excellent education to all
students in safe and secure facilities. It is with them in mind that we request a meeting with you and
Superintendent King to discuss safety policies that directly impede the ability of school leaders to
cultivate the kind of school environments that are safe and secure for all students and staff.

Our most pressing concern is the need to revise or rescind the District’s random metal detector search
policy that unfairly criminalizes students and undermines the trust built between educators, students and
the community. We respectfully request a moratorium on the policy at all schools until we can
collectively develop a revised policy that is approved by the District’s Board and prioritizes student
safety, supports a positive school climate, and protects students” dignity.

We know you share our aspiration for all students to have a learning environment where they feel not
only safe, but respected and empowered, We believe a comprehensive approach to school safety is deeply
embedded in the culture of a school and is supported by specific tools such as: '

e curriculum and instructional materials on school safety, such as Safe & Civil Schools;

s restorative justice approaches to discipline, which build on trust and cooperation;

¢ layered approaches to behavioral and emotional supports, including low student-to-adult ratios,
positive behavior intervention strategies, and trauma-informed practices;

» hiring appropriate support staff such as counselors and community intervention workers; and,

¢ community engagement efforts to promote safety, including establishing safe passages for
students traveling to and from school on city streets.

We want to provide you with more background on this issue and demonstrate that schools are already
ensuring safe learning environments for all students through a comprehensive, evidence-based, non-
punitive approach. For example, many schocls are employing restorative justice practices that prioritize
repairing the harm caused by unacceptable behaviors, an approach that requires trust and cooperation
among all. Additionally, by maintaining small school environments and low student-to-adult ratios,
educators have been able to build trusting relationships with students that enable them to intervene, if
necessary, long before any student’s safety on campus is jeopardized and without wnnecessarily
criminalizing our children.

As a strong advocate for restorative justice, you are well aware that a growing body of research is
demonstrating the benefits of moving from zero-tolerance policies to ones that foster positive learning
environments. Our concern is that so-called “random wanding” alienates students, discourages them from
attending school, creates a negative environment that undermines trust and respect, runs counter io
restoralive justice practices, and effectively treats children as young as 10 years old as criminal suspects.




We know you share with us a strong commitment to eliminating barriers to positive student learning
environments where students can fully succeed and take advantage of all the educational opportunities
provided to them. Accordingly, we request the District immediately revise its random metal detector
search policy. We look forward to discussing collaborative and mutually workable approaches to school
safety with you and thank you for your continued leadership to support the students of Los Angeles.

Sincerely,

Concerned organizations and community leaders

Pastor Mike Cummings, We Care Outreach Ministries

Reverend James Jones

Dr. Azad Paul Kurkjian, Board Certified Child and Adolescent Psychiatry
Bill Martinez, Former Executive Director Community Youth Gang Service
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Superintendent Michelle King; Dr. George McKenna; Board Member Monica Garcia; Board
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McNaeill, Lindsey@OAL
L m

From:; Rishi Malhotra <rishirmalhotra@gmail.com>

Sent: Thursday, fune 02, 2016 9:27 PM

To: OAL Reference Attorney; Benelli, Edward@DTSC

Subject: Public Comment: Emergency Reguiations for Annual Fees on Metal Shredding Facilities
Attachments: ‘ Letter to DTSC.pdf

Hi! T am writing regarding this DTSC:

https://fwww.dtsc.ca.gov/LawsRegsPolicies/Regs/Metal Shredding Fees.ctm

DTSC Reference Number; R-2015-01
My comments are attached. Thank you.
Best,

Rishi



Rishi Malhotra
16450 Cheltenham Road
Riverside, CA 92504

To Whom It May Concern,

I am writing to give public comment to the “Proposed Emergency Regulations: Annual Fee o
Metal Shredding Facilities”. '

DTSC Reference Number: R-2015-01
https://www.dtsc.ca.gov/LawsRegsPolicies/Regs/Metal Shredding Fees.cfim

There are many issues with regards to an annual fee on metal shredding facilities and there are
many types of shredders in use throughout California. Does this regulation only apply to “Auto
Shredders”? It seems the DTSC and SB 1249 are only interested in regulating shredders that
process automobiles and treat the waste before disposal. If so, you should state in your provision
that this regulation only applies to auto shredders. There are many industries that use shredders
to process metal, concrete, wood, and trash. All of these shredders put metal through the
shreddets at some point in their processing of non-metallic materials. However most require
minimal processing, do not process all of the metals, and do not take residue to landfills as auto
shredders do.

Because the shredding of automobiles s a much different process than shredding other metals,
regulations should be clear on the different processes involved. To date, this state has very
stringent regulations regarding metal recycling - adding further regulations to this would not be
good for the environment. Recycling metals eliminates pollution from the air, ground, and water
— recycling metals enables us to reuse metals rather than exploit more resources from the ground.
The current federal standards on metal recycling are much better for the environment and
economy — encouraging further metal recycling-- while California state regulations — such as this
one — seem to be discouraging metal recycling. Blanket classifying shredded materials as
hazardous and thus unrecyclable and not valuable will have huge impacts on the recycling
industry. I encourage you to apply your regulation more pointedly at auto shredding facilities as
opposed to all metal shredding facilities at large. '

As an engaged public citizen in the state of California, I urge you to strongly consider these
cominents,

Regards,
Rishi Malhotra

Q35 Malyopra
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May 28, 2016

DTSC Headquarters (Joe Serna Jr, Cal/EPA Headquarters Building)
1001 | Street
Sacramento, CA 95814-2828

Re: Emergency Regulation: Annual Fee on Metal Shredding Facillties

To Whom It May Concern:

| am writing this letter to oppose the implementation of annual fees on metal shredding facllities. These
facilities are responsible for recycling society’s metal waste, allowing it to be melted down and made
into new products, They are helping the environment by keeping known pollutants out of landfills and
off of the streets, They provide a vajuable service to the environment and our society as a whole, 1ftoo
many fees are imposed on the recycling Industry, they will not be able to afford the cost of the recycling
process. If facilities cannot afford to operate, they will be forced to shut down, If fewer recycling
facilities are available, it is very likely that greater amounts of meta! will end up in our landfills. The toxic
effects this will have on our environment are not debatable.

There are thousands of metal shredders throughout the worid, Californla has the strictest regulations
when it comes to metal shredding facilities. They are so strict that many businesses are being forced to
relocate to other states. We need to keep jobs and industry In California, while stimultaneously,
promoting recycling and a greener environment, The bigger picture here is the risk on the environment.
This is far more impartant than government budget and finances.

Please consider the long term effects this propesal could have on our environment. Thank you for
taking the time to read this letter,

Regards,

Alex Sturm, CPA

. Cohn Handler Sturm
11620 Wilshire Blvd., Suite 875
Los Angeles, CA 90025

11620 Wilshire Boulevard, Suite 875 # LnsAngele.s,Callfornfa 90025 8 T 310,479.9600 = F 3104799605 w www.cohnhandlercom
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Benelli, Edward@DTSC

From: Molin, Benjamin@DTSC

Sent: Thursday, June 02, 2016 8:19 AM

To: _ Frederick Chun

Cc Benelli, Edward@DTSC _

Subject: RE: Annual Fee on Metal Shredding Facilities

Dear Mr Chun,

I believe our Regulatory Assistance Officers could best answer your guestion - they can research any particular question
and provide the department’s approved response.

Web page at: http://www.dtsc.ca.gov/ContactDTSC/Regulatory-Assistance-Officers.cfm

Within California, you can contact a Regulatory Assistance Officer by calling (800) 728-6942. If you are calling from out-
of-state, please cafl (916) 324-2439,
In addition to the toll free number, you may email questions directly to the Regulatory A55|stance Officers at:

RAD@disc.ca.gov

Thank you for your time and consideration.

Ben Molin

Associate Governmental Program Analyst
California Department of Toxic Substances Conirol
P.O. Box 806

Sacramento, CA 95812-0806
“Phone (916) 322-4882

From: Frederick Chun [mailto:FChun@SantaClaraCA.qov]
Sent: Wednesday, June 01, 2016 1:12 PM

To: Molin, Benjamin@DTSC

Cc: Frederick Chun

Subject: Annual Fee on Metal Shredding Facilities

Benjamin,

[ received and reviewed the proposed emergency regulation.

Though | don t have a facility within my jurisdiction, 1 used to be a CUPA manger in a jurisdiction of one of the six
identified facilities.

After reviewing the documents I have a couple of questions:
If a new metal shredder faciiity is identified, would their fee be prorated in §69600.57?

Assessment of fees in 69600.4 (b)(1-6) — Would any of the fees be used by DTSC for actual inspections of these
facilities? Oris the lumped into (2) Environmental Analysis and evaluation?

- Regards,




Fred

Frederick Chun
Assistant Fire Marshal

Santa Clara Fire Department

Fire Prevention and Hazardous Materials Division
1675 Lincoln Sireet

Santa Clara, CA 95050

fchun@santaclaraca.goy
(408) 615-4961

The information containad in this email may be privileged, confidential and exempt from disclosure under applicable law. The information is intended only for the

use of the individual or entity to which it is addressed. |f you are not the intended reciplent or the employee or agent responsible to deliver it (o the intended

recipiant, you are hersby nolified that any use, disseminalion, distribution or copying of this communication is strictly prohibited. If you have recsived lhis message ;
in efror, or are not the named recipient(s}, please notify the sender fmmediately by repty email and delete this message from your computer. Thank you :
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May 28, 2016

DTSC Headquarters (Joe Serna Jr, Cal/EPA Headquarters Building}
1001 | Street
Sacramento, CA 95814-2828

Re: Emergency Regulation: Annual Fee on Metal Shredding Facilities

To Whom It May Concern:

| am writing this letter to oppose the implementation of annual fees on metal shredding facilities. These
facilities are responsible for recycling society’s metal waste, allowing it to be melted down and made
into new products. They are helping the environment by keeping known pollutants out of landfills and
off of the streets. They provide a valuable service to the environment and our society as a whole. [f too
many fees.are imposed on the recycling industry, they will not be able to afford the cost of the recycling
process. If facilities cannot afford to operate, they will be forced to shut down. If fewer recycling
facilities are available, it is very likely that greater amounts of metal will end up in our landfills. The toxic
effects this will have on our environment are not debatable.

There are thousands of metal shredders throughout the world, California has the strictest regulations
when it comes to metal shredding facilities. They are so strict that many businesses are being forced to
relocate to other states. We need to keep jobs and industry in California, while simultaneously,
promoting recycling and a greener environment. The bigger picture here is the risk on the environment.
This is far more important than government budget and finances.

Please consider the long term effects this proposal could have on our environment. Thank you for
taking the time to read this letter.

Regards,

Aléx Sturm, CPA

Cohn Handler Sturm

11620 Wilshire Blvd., Suite 875
Los Angeles, CA 50025

11620 Wilshire Boulevard, Suite 875 ® Los Angeles, California 20025 % T 310.479.9600 % { 310.479.9605 & wwwcohnhandlercom
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Wednesday, May 25, 2016

Department of Toxic Substances Control
P.O. Box 806
Sacramento, CA 95812-0806

Re: Annual Metal Sheet Shredders Fee

When will California learn that over regulating and over taxing companies that play a vital role in
our economy will hurt citizens in the long run? Every single citizen uses a product that at some
point will end up in a recycling facility. These facilities are necessary to sustain our
environmental needs in a world that is constantly tryin to build things bigger, better, and faster.
Shredders serve a vital role in the cycle of life of all metal products. Shredders are able to
separte ferrous and non-ferrous metals, we are saving our precious natural resources and
cutting down on many environmental impacts that come from mining and melting virgin
materials, The DTSC needs to find another way to support their agencies financial needs or to
split the fees between all industries that they monitor, not just one select industry.

Sincerely,

A concerned citizen
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Wednesday, May 25, 2016

Department of Toxic Substances Control
P.O. Box 806
Sacramento, CA 95812-0806

Re: Annual Metal Sheet Shredders Fee

When will California learn that over regulating and over taxing companies that play a vital role in
our economy will hurt citizens in the long run? Every single citizen uses a product that at some
point will end up in a recycling facility. These facilities are necessary to sustain our
environmental needs in a world that is constantly tryin to build things bigger, better, and faster.
Shredders serve a vital role in the cycle of life of all metal products. Shredders are able to
separte ferrous and non-ferrous metals, we are saving our precious natural resources and
cutting down on many environmental impacts that come from mining and melting virgin
materials. The DTSC needs to find another way to support their agencies financial needs or to
split the fees between all industries that they monitor, not just one select industry.
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Rishi Malhotra
16450 Cheltenham Road
Riverside, CA 92504

To Whom It May Concern,

L am writing to give public comment to the “Proposed Emergency Regulations; Annual Fee on
Metal Shredding Facilities”.

DTSC Reference Number: R-2015-01
https://www.dtsc.ca.gov/LawsRegsPolicies/Regs/Metal_Shredding_Fees.cfin

There are many issues with regards to an annual fee on metal shredding facilities and there are
many types of shredders.in use throughout California. Does this regulation only apply to “Auto
Shredders™? It seems the DTSC and SB 1249 are only interested in regulafing shredders that
process automobiles and treat the waste before disposal. If so, you should state in your provision
that this regulation only applies to auto shredders. There are many industries that use shredders
to process metal, concrete, wood, and trash., All of these shredders put metal through the
shredders at some point in their processing of non-metallic materials. However most require
minimal processing, do not process all of the metals, and do not take residue to landfills as auto
shredders do.

Because the shredding of automobiles is a much different process than shredding other metals,
regulations should be clear on the different processes involved. To date, this state has very
stringent regulations regarding metal recycling — adding further regulations to this would not be
good for the environment. Recycling metals eliminates pollution from the air, ground, and water
—recycling metals enables us to reuse metals rather than exploit more resources from the ground.
The current federal standards on metal recycling are much better for the environment and
economy — encouraging further metal recycling-- while California state regulations — such as this
one — seem to be discouraging metal recycling. Blanket classifying shredded materials as
hazardous and thus unrecyclable and not valuable will have huge impacts on the recycling
industry. I encourage you to apply your regulation more pointedly at auto shredding facilities as
opposed to all metal shredding facilities at large.

As an engaged public citizen in the state of California, 1 urge you to strongly consider these
comments,

Regards,
* Rishi Malhotra

QJ%A‘ Metlipira
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5-30-16

DTSC Director

I disagree with an annual shredder fee because the amount of shredders in
operation may be too hard to discern and the amount a shredder is in operation
each year may differ depending on the company. There are too many variables to
asses such a large fee in order to operate a metal shredder. Iunderstand that
many companies and industries operate small shredders and that auto shredders
have the largest shredders which involves treating and disposing of auto fluff at
landfills. I have read about the treatment method before disposal and hope that
there is a safe and fair solution to the final treatment process because auto
shredding is the best way to recycle all of the old, environmentally unsound
vehicles in this state. Recyclers should be given grants from the state to create
safer and more efficient processes to recover all metals from products. California
should allow any and all metals to be recycled if they have value and can be
recovered. —

regards

Deepak Peruvemba
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5-31-16

Office of Administrative Law/ DTSC

I'am opposed to an annual fee based on future reimbursement for
monitoring shredding facilities. These fees should cover the studies that
are currently going on involving the treatment study and the shredders
themselves. California is not a business friendly environment and the cost
of doing business here is too great. Metal shredders are playing an
important role in helping the environment and lowering the impact of old
discarded metal products. Automobiles and other metal products need to
be recycled and the only companies that can do it must have shredders in
order to recover all of the metals and to be profitable doing it. I know that
recycling facilities are required to have numerous permits by different
government entities and to add another, even bigger fee would be unfair.
Most states do not regulate shredders like California is trying to do, and
the amount of materials recycled will be impacted greatly if more fees are
imposed. Many companies throughout the world are using ASR for energy
and other purposes, this should be researched and implemented in
California.
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Department of Toxic Substances Control
5-28-16

I am opposed to a metal shredding fee. | do not believe such high fees are necessary to
regulate metal shredders. These fees are excessive and show how poorly California treats
businesses. Auto shredders are a necessary part of the recycling process because if they do
not shred cars then cars end up rusting on the streets. Metal recyclers are already facing a
tough business environment {and comy odity prices are the lowest they have been in years.

l\ /4
Sincerely }/- ‘ =7
Dave Josker f Ly

1568 Covington &~ &/,
westlake village CA 91361 // /
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5-29-16
Department of Toxic Substances Control

| do not agree with the annual fee for metal shredders. SB 1249 was
designed to better monitor the auto shredder industry and to come up with
safe and effective treatment methods for auto shredder residue. The DTSC
has been working on this with the auto shredders and once completed
there should not be any future necessity to impose fees on shredders. The
7 auto shredders should share the costs of implementing this new program
because they benefit by taking their auto shredder waste to local landfills as
opposed to out of state landfills. | think the landfills should also help fund
the research because it will benefit them as well. The state needs to work
with businesses more instead of try to put more hardships on them. The
environment has become a hot topic in recent years and recycling
companies/ metal shredders play an important role in cutting down on
green house gases, air pollution, and water pollution.

Sincerely,

O, ﬁ/%/((— ‘*’} A
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5-28-16
Department of Toxic Substances/ QAL
re:metal shredding fees

The fees imposed are unjust and unwarranted. Metal shredders
play an important role 1n keeping old cars off the road and
out of landfills. Auto shredders pay for old, broken down cars
and people feel good when they get paid for scrapping these
cars. I am afraid that if fees are imposed auto shredders
will not take cars anymore or will start charging for people
to drop them off. This will hurt the environment and could
pose potential hazards for people that come into contact with
these rusty old cars that lay unwanted on city streets.

Ad\fey Buckelew
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Department of Toxic Substance Control/ QAL
5-20-16

- The annual shredder fee should be shared with the landfills that use the auto
shredder residue as alternative daily cover. You should also add a fee to new car
sales in order to compensate recyclers for the shredding and treatment process to
handle the end of life vehicles. 1 believe that this is a complicated matter and
should not be decided in an emergency regulation. Auto shredders have been
disposing of this waste for decades in landfills throughout the state. If the
material can be rendered safe it should be allowed to be used at landfills and the
fees should not be assessed for longer than it takes to make the process safe. Not
all shredders are the same and there should be some distinction between their
processes and the materials they shred.

Sincerely,

Victoria Blackwood
11728 kiowa
Los Angeles, CA 90049
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5-28-16
To whom it may concern:

| am opposed to a shredder fee because metal recyclers already face many challenges, both
regulatory and politically, Metal shredders are necessary because without them many types of
metals would not be able to be recycled and automobiles would not be abie to be processed.
Metal recycling plays an important rofe in our economy and global green movements. If
shredder operating costs go up jobs will be lost and the prices paid for recyclables will go down

which could prevent people from recycling metal. The DTSC should not rely on metal shredders
to support their financial needs.

Sincerely

Grace Lee &V\ A
1641 Bucksglen : '
Thousand Oaks CA 91362
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