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Many communities contain abandoned or underutilized
properties that are contaminated or thought to be contaminated,
which have not been redeveloped due to concerns about the
perceived cost of remediation and liability. These properties are
commonly known as "Brownfields." When industrial and
commercial facilities are built on "Greenfields" (land with no
previous commercial or industrial use), roads, sewers, schools,
residences and other infrastructure must be developed, and new
units of government created to levy the taxes to pay for them.
Redundant infrastructure not only wastes scarce tax dollars, it
adds to the burden on the environment. Redevelopment of
Brownfields properties represents an optimal alternative and is
a critical factor in ensuring renewed prosperity in California.
The Department of Toxic Substances Control (DTSC) has
developed a number of tools for addressing Brownfields. More
specific information on this subject can be obtained by reading
"Redevelopment and Revitalization of Brownfields, Department
of Toxic Substances Control Initiatives," an article authored by
Barbara Coler and Steve Koyasako, dated October 1995, and
"August 1996 Update" by Barbara Coler. Both articles are
available from DTSC.
To address some of the major Brownfields issues and
remove or lessen the liability that prospective purchasers face,
DTSC has developed a Prospective Purchaser Policy. This
policy and procedure discusses how to enter into a Prospective
Purchaser Agreement (PPA), includes a model Prospective
Purchaser Agreement (which includes a covenant not to sue)
and an application form, and outlines eligibility criteria. The
process has been streamlined to reduce negotiation and DTSC
review time, lower transaction costs, ensure statewide
consistency, and promote compliance with current settlement
practices and procedures.
As a matter of general policy, DTSC will not pursue site
mitigation enforcement against prospective purchasers/
tenants/lessors who become site owners or operators if all of
the following conditions are met:
•

they do not exacerbate or contribute to the existing
contamination;

•

their operation will not result in health risks to persons on
the site;

•

they are not a responsible party (or affiliate of a responsible
party) with respect to the existing contamination;

•

they allow access for, and do not interfere with,
remediation activities;

•

unauthorized disposal is not occurring on the site; and

•

there are other viable responsible parties who are willing to
conduct any necessary remediation.

DTSC also recommends that prospective purchasers do
not engage in activities which require use of substances of
concern at the site to ensure that no question would arise
regarding any contribution to, or exacerbation of, the existing
contamination. Generally, DTSC does not participate in private
real estate transactions. However, DTSC will consider entering
into an agreement with a bona fide prospective purchaser if it
will result in substantial benefits for the State, if remediation
would not otherwise be conducted without agency action, and
if the prospective purchaser satisfies the eligibility criteria stated
below.
DTSC acknowledges that a PPA with prospective
purchaser of contaminated property, given appropriate
safeguards, may result in an environmental benefit through a
commitment to perform response actions. Additionally, PPAs
can benefit the affected community, or the State as a whole, by
encouraging the reuse of properties where the perceived liability
may pose a barrier. A critical factor for determining eligibility
for a PPA is that the prospective purchaser must establish with
DTSC the project benefits to the public in terms of job creation,
an increased tax base, and/or opportunities for disadvantaged
groups.
All the following criteria will be considered before DTSC
contemplates entering into a PPA. These criteria are intended
to reflect DTSC’s commitment to removing the barriers to
proposed redevelopment of property imposed by potential
liability, while ensuring the protection of public health and the
environment.
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1. The site falls under the jurisdiction of DTSC because of an
actual hazardous substance release.
2. The prospective purchaser is willing to enter into an
agreement with DTSC. The agreement provides that: a)
the prospective purchaser is willing to pay DTSC oversight
costs and b) the response action will completely remediate
the site or will make significant progress toward a
complete remedy.
3. Unauthorized disposal of hazardous waste is not currently
occurring at the site.
4. The prospective purchaser is not a responsible party or
affiliate of a responsible party with respect to the
hazardous substance release(s) existing at the time the
prospective purchaser agreement is executed.
5. A Preliminary Endangerment Assessment (PEA) or
equivalent has been performed and provided to DTSC
identifying the hazardous substance releases at the site.
6. The hazardous substance release site is not the subject of
an active enforcement action or agreement with another
agency with jurisdiction to address the remediation at the
site unless that agency transfers oversight to DTSC.
7. A substantial benefit will be received by the public as a
result of the prospective purchaser agreement, which
would not otherwise be available (e.g., potential
environmental benefits, significant progress towards site
remediation, value to the community in terms of additional
jobs, an increased tax base or opportunities for
disadvantaged groups).
8. The continued operation at the site or new site
development, with the exercise of due care, will not
exacerbate or contribute to the existing contamination or
interfere with the investigation of the extent, source and
nature of the hazardous substance release(s), and/or the
implementation of remedial or removal actions.
9. The effect of continued operation or new development on
the site will not result in health risks to those persons likely
to be present at the site.
10. The prospective purchaser is financially viable and willing
to provide instruments of financial assurance. Financial
assurance is needed to ensure that: a) the PP has sufficient
funds to complete the agreed upon investigation and
remedial action; b) any existing site condition is not
exacerbated due to lack of action; and c) DTSC is
reimbursed for its oversight.
11. The prospective purchaser is a “bona fide prospective
purchaser” (i.e., a person or entity that is purchasing all or
part interest in real property, but is not affiliated with any

person potentially liable for response actions at a site). The
bona fide prospective purchaser must provide evidence of
these conditions to DTSC.
Since not all Brownfields properties are eligible for a PPA,
the policy also outlines several other options that prospective
purchasers may pursue to limit their potential liability. DTSC’s
objective is to strike a balance between providing sufficient
assurance to PPs to foster redevelopment and treating
Responsible Parties (RPs) in a reasonable manner. This serves
to ensure that RPs will not "warehouse" (keep properties off the
real estate market) Brownfields properties.
Such
"warehousing" would clearly inhibit redevelopment and reuse.
DTSC only has authority to negotiate a PPA on behalf of
DTSC and no other State agency. The State Water Resources
Control Board has recently issued a similar guidance memo on
Prospective Purchaser Agreements.
The Prospective Purchaser Policy is available for review on
DTSC’s internet address [http://www.dtsc.ca.gov]; additional
information may be available at the State Water Board’s internet
address [http://www.swrcb.ca.gov].
Copies of the policy are also available at a cost of $9.75
from the individuals listed below.

FOR MORE INFORMATION .....
To find out more about the California Environmental
Protection Agency, Department of Toxic Substances Control’s
Prospective Purchaser Policy, obtain a PPA application, or
inquire about other Brownfields Initiatives, contact:
Sandy Karinen
Statewide Cleanup Operation Division
Department of Toxic Substances Control
8800 Cal Center Drive, Suite 350
Sacramento, California 95826
(916) 255-3733
Fran Anderson
Northern California-Central Cleanup Operations Branch
Department of Toxic Substances Control
8800 Cal Center Drive, Suite 350
Sacramento, California 95826
(916) 255-3733
Lynn Nakashima or Janet Naito
Northern California-Coastal Cleanup Operations Branch
Department of Toxic Substances Control
700 Heinz Avenue, Suite 200
Berkeley, California 94710
(510) 540-3839
(510) 540-3833
Tina Diaz
Southern California Cleanup Operations Branch
Department of Toxic Substances Control
1011 N. Grandview Avenue
Glendale, California 91201
(818) 551-2862

