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PROCEEDI NGS

8:35 a. m

CO CHAI R CARROLL: Well good norning, everyone.
Wel cone to the second day of the Green Ri bbon Science Pane
nmeeting. In the interest of prattling on incessantly we
have three and a half nore action-packed hours. W were
j ust observing here at the head table that now that we are
in a larger roomwe seemto have scared everyone off. |
guess there really is no way of anticipating the denand for
tickets for this particular perfornance.

(Laughter.)

CO CHAIR CARROLL: I n any event we do have one
nore norning to go and we have a discussion of the quality
assurance and the regul atory concepts that have been put
t oget her.

Before we actually get started, as is usually the
case, | amgoing to ask Kathy Barwi ck for the orders of the
day. Kat, it's all yours.

M5. BARWCK: Ckay, thank you very nuch. Wl cone
back. And once again we ordered the beautiful, very
atypi cal Sacranento weat her for you this week. W're
enjoying it too.

So very quickly 1'Il just do a few housekeepi ng
itens. You have been in this room before but in case we

have sone visitors that have not, if you need to use the
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restroomon the break it is out the door to the left.

There is a little lunch spot downstairs so if
after the neeting or if you need to get coffee during the
break you can get it there.

And | will do a very quick agenda review. | think
Bill basically just told you what our agenda is this
nmorni ng, which is to talk about quality assurance for
alternatives analysis. And what we'll do is have -- Debbie
is going to give a brief welcone this norning and then
Qdette will present the regulatory concept options paper.

W will have sone clarifying questions and then we will have
public conment. And once again | have these green speaker
cards. So if anybody would |ike one, wants to give a --
make a conment to the Science Panel, we can pass those out.

For those of you on the web this norning, you may
submt comments to green.chem stry@ltsc.ca.gov. And we wll
take those coments and read theminto the neeting for you.

and the sooner you put your comrents into the mail box the
better, okay.

So after we do the public coment we will start
our Sci ence Panel discussion and advice.

And there will be a break this norning at sone
point. Bill will be in charge of determning the tinme of
that so you mght want to appeal to himif you need one.

And we'll have sone nore di scussi on and advi ce and
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a brief summary of the day's discussion.

And then Debbie is going to give her prize to
t hose who have stuck with us through the entire two days and
tal k about the next steps for our programand for you fol ks.

And we will be done right at noon. | think that's
all I need to talk about and I'Il hand it over to Debbie.

PANEL MEMBER WALLIN: Kathy, | have a question.
Yest erday Ken --

(M crophone produci ng feedback.)

PANEL MEMBER WALLIN: My question is, not to be
confused with Debbie's raffle prize of tinmeline, but there
was tineline as one of the itens we di scussed yesterday,
which | realized yesterday evening that we never got to.

CO CHAIR GElI SER:  Yes.

PANEL MEMBER WALLIN: Are we going to cone back to
that today or is that sonmething that will be tabled and be
i ndependent input to the Departnent?

CO CHAI R CARROLL: Anne, we can certainly, we can
certainly address that today. | think one of the reasons
that we didn't hit it very hard is that there didn't seemto
be that nuch pent-up demand for discussion of it. But let's
go ahead and make sure that we have a chance to tal k about
that this norning, I'll handle that.

PANEL MEMBER WALLI N:  Thanks.

DI RECTOR RAPHAEL: It's funny to hear your voice
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in this sort of echo chanmber. Anyway, good norning,
everyone. It's nice to see all of you again.

| just want to again, reiterate how useful and
interesting yesterday's di scussion was. W have been
together as a group for two years and every tinme one of you
puts your card up to say sonething |I amcontinually
i mpressed by the thoughtful ness and the useful ness of those
comments to our thought process.

And | amsure that our staff -- | just want to
i ntroduce the bridge team back there. Su and Daphne, can
you just raise your hand. Because what they are, they are
sitting in the back listening but I want you to understand
why they are there and it has to do with that practica
el enent of the charge that we have. They are part of the
pol lution prevention teamand so they are representing their
col | eagues t hi nki ng about, well how do we do this?

And our feeling is, the nore people that hear this
di scussi on and hear the subtleties and the enphasis that you
give in person, the better their understanding will be of
t he thought process that went into this. And they are going
to need to explain that and act on it back when we start to
nmove forward on making this real. So | amthrilled that
they are here today and listening. And they were here
yesterday too, we just didn't identify what their role was,

so | wanted to make sure you understood that.
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So with that | amgoing to hand it over to our
Chair who will then get us started on the path forward.

CO CHAI R CARROLL: Thank you, Debbi e.

| want to -- Anne, to your point, we are getting a
readi ng on whether in fact we can have the tineline
di scussi on.

PANEL MEMBER WALLIN: Ckay.

CO CHAI R CARROLL: Reason 372 for why | should not
be in governnment is, when you post a public agenda and
schedul e for these sorts of things, you can tal k about those
things only if it is on the public agenda and we don't have
this on the agenda for today. So we are going to get a
readi ng on whether in fact this is an in-bounds di scussion.

Now, if it is not you are always well w thin your
rights to wite your thoughts on this, or for that matter --
and | want to digress just for a mnute to say, anything
that we have tal ked about or any other topic associated with
this, you are always welcome to wite down your thoughts and
send themto Kathy who will then distribute themto the rest
of the group. Kathy should be the choke point for this.

But please feel free to weigh in on this topic independently
of our discussions, in witing.

kay. So with that said we'll get an idea as to
whet her we can in fact do that. GOdette, | think | am going

to stall until you are done talking. Yes, right. W didn't
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coordinate this very well. But in any event, take a deep
breath. It's all yours to set up the discussion.

CH EF DEPUTY DI RECTOR MADRI AGO: kay, thanks.

And | just |let Kathy know what our question is so she'll get
back to me on it. So good norning.

So today we are going to tal k about what | have
termed as, how to provide for quality assurance for the
alternatives assessnents. And this has been a very keen
i ssue during the course of last year and |'msure it wll
continue to be this year.

There's, you know, we anticipate that nost of the
-- | should say many AAs will be perfornmed by the product
manuf acturer and that significant portions of the data and
the analysis will be subject to trade secret protections.
Trade secret is the word we use in California for what
everybody el se calls CBI

It is also anticipated, as you well know by now,
that DISC, at least in the foreseeable future, is not
expected to have significant resources that we can apply to
doi ng in-depth evaluation of the AAs oursel ves.

So given these two factors there is a |ot of
di scussi on anong st akehol ders and anong nenbers of the panel
regardi ng having sonmething in the regulations to provide for
review of alternatives assessnents by sone kind of an

i ndependent third part to ensure the quality -- and to give
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the public and DTSC the assurance of the quality of the
alternatives assessment.

Now, as we had this discussion in the subcommittee
we really focused on three aspects when you're tal king about
sonme sort of a third part review One is the validity of
t he process used, the second one is the data itself and the
third are the conclusions that are reached at the end of the
alternatives assessment.

So we -- in preparing this paper we broke it down
into four topic areas. The first one is the qualification
requi renents for assessors and validators.

The second one is validation requirenments for
conpl eted alternatives assessnents.

The third is conflict resolution. And this was
actually a topic that we, DISC, had not anticipated when we
put together the topic but it seemed to be very related to
this topic and it was of great interest to Subcommttee 3
when they had their discussions.

And then lastly we ask for some comments on the AA
work plan requirenents as that mght relate to quality
assurance.

So again | have a few opening notes, not as |ong
as yesterday. First of all | just want to point out that
there was a | ot of discussion during these subcommttee

phone calls regarding the use of some existing certification
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and validation prograns out there. For exanple, |SO Guide
65, ANSI, the GHG validation process.

And this paper did not go into in-depth discussion
of those processes because we woul d be getting away fromthe
-- and you don't have tinme, | don't think, though sone of
you may want to tal k about certain aspects of those that you
think are valuable. But | just want to point out that we
are aware that as we go into this, whatever approach we
decide to take, we may be wanting to piggyback off sone of
t hese existing structures.

My second note really is a repeat from yesterday,
rem ndi ng fol ks about gui dance docunments. Because again,
there was a | ot of suggestions that this topic also could be
addressed in gui dance docunents, which it probably could be.

But | just want everybody to renenber that the gui dance
docunents are recommendations and that only those things
specified in the regul ati ons can be nandated and enf orced.

My third conment here is that sonme of the
subconmi ttee recomendations that we will be covering in
this paper, it's ny feeling, probably may not be viable
because of the limtation on our resources. But | have
i ncluded themin here because there was a | ot of strong
interest in themand so for conpleteness | wanted to reflect
the group's thought. And as | get to these when | go
through there I will highlight those that | think nmay be
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probl ematic fromthat standpoint.

You know, finally the caveat that the
recommendations in this paper are not DISC s but are neant
to reflect our understandi ng of what one or nore nenbers of
t he subcomm ttee recommended.

So with that let's turn to the first topic, which
are the qualification requirenents for people performng
assessnments or validating assessnents performed by others.

We actually have three topics under here. The
first topics, (1) and (2), (1) tal ks about requirenents for
conpani es that are offering services as third-party
validators. And topic (2) are requirenents for the
i ndividuals that are perform ng alternatives assessnents or
validating AAs. And for the nost part the options under
these two categories are pretty nuch the sane so |I'mnot --
|"mjust going to say themonce rather than trying to repeat
t hem

So Option Ais the concept of specifying
requi renents and mni mum qualifications, either for the
conpany and/or the individual in the regulations. And with
the requirenment for review or approval by DTSC or an
accrediting body is optional.

Option B woul d be some kind of requirenent for
registration by DISC itself. And this could be done by the

i ndi vi dual or the conpany by providing information
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denonstrating their applicable experience and capabilities.

And Option C would be the concept of a
certification being provided by sone sort of certification
body, whether it be a new body or bodies, it doesn't have to
be just one, that DTSC sets up through the regul ations, or
sonmehow trying to use an existing entity such as ANSI to do
the certification process.

Now under (2) there is another option, this is
Option (2)D. It was suggested that actually maybe DTSC not
i npose any requirenents on assessors or third-party
assessors and defer the quality assurance to the conpany or
the third party enploying the individual. Recognizing that
the work of the assessor is going to reflect on the conpany
so the conmpany is itself going to want to ensure the quality
of the work.

kay, so turning to page four. This topic, topic
(3) deals with should there be requirenents for maintaining
qualifications after initial certification or whatever is
determned to be the initial step for being qualified.

One option is the requirenent to have conti nui ng
education and training in best practices. This could be
specified in the regulations. O if we do have an external
certification body perhaps we |let that body determ ne what
t hose requirenments would be for the people they are

certifying.
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Option B woul d be that the frequency -- and again,
a lot of these options are not mutually exclusive. So under
B, the recertification or re-registration could be at an
interval specified in the regulations or again alternatively
as specified by the certification body that is certifying
t he assessor.

Option C, there was a suggestion that as part of
the recertification process there could be sonme sort of a
desk audit, or less frequently, an onsite audit of the work
done. Covering auditing policies and procedures and spot
checks were sone of the topics discussed.

And then D, | think there was the possibility
menti oned of maybe not having a recertification requirenent
once initial qualifications had been denonstrated.

So the next topic is validation of conpleted AAs.

And this gets to under what circunstances should there be a
requi renent for sone kind of third-party independent review
and validation. And we had a very robust discussion on
this. Actually nost of these topics in the subcommittee
there was -- | think | saw nore divergence in perspectives
then than I did with sone of the topics we discussed
yesterday. But very good di scussions.

So Option A. This would require a third-party
val idation of all conpleted alternatives assessnments unl ess

the alternatives assessnent was itself perfornmed by a third

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O D W N B O © O N o 00 M W N L O

246

party entity.

Option B, which there seened to be quite a bit of
interest in, would propose that if the alternatives
assessnment is conpletely transparent. |In other words, there
are no trade secret clains that apply to it. Then there
would not b a requirement for the third-party validation
The idea being that since it is conpletely transparent that
there would be -- the validation would actually occur
organically through the public review process. And that's
not just public but conpetitors would be involved in
reviewi ng each other's work as well.

But if this is not the case, if certain portions
of the alternatives assessnent are subject to trade secret
protections, the third-party validation would be required
for those aspects of the AA that are protected and not
avai l able to the public.

Option C.  The suggestion was made by several
menbers that DTSC establish a technical and scientific
review panel. And of course | nentioned our resource
l[imtations. It was suggested this could be a voluntary,
non-pai d panel and this panel would review all alternatives
assessnents and then advise DTSC on what actions shoul d be
taken. And that sonehow there would be public participation
involved in this process.

And this is one that | have to tell you, even
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t hough this would be voluntary and non-paid, | still have
sonme concerns about whether or not we could practically

i npl enent this. Because even though the nenbers m ght be
non-paid this would be quite a -- to keep this process going
woul d be very workload intensive for DISC. So sonething we
have to give an awful |ot of thought to.

The other thing that | don't think the
subconm ttee di scussed but that you m ght want to di scuss as
you are tal king about this what does this do to the tine
frame in terns of noving the AA decisions forward.

Then Option D definitely has, | think, sone
problens froma resource perspective. Under this option it
was suggested that DTSC review all of the alternatives
assessnments and that the voluntary panel would only review
DTSC determ nations that are appealed. And we'll talk about
appeal s | ater when we tal k about conflict resolution.

Then Option E was a suggestion that some | evel of
assurance could be provided by requiring that each
alternatives assessnent be signed by a high-level corporate
officer. The idea being that that person would, you know,
be concerned about what they were putting their signature to
and their own personal credibility if not liability.

So Section IIl, this topic is Conflict Resol ution.

And there are three scenarios that were di scussed where

this mght arise.
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One is where the manufacturer disagrees with the
val i dation findings.

Second i s when ot her persons, whether it's the
public, NGOs, academ cs, conpetitors wish to appeal an
alternatives assessnment that's submtted. And this could be
an appeal based upon the process used, the data itself or in
t he concl usi on.

And the third scenario, which | think we tal ked
about a little bit yesterday, is where there are two or nore
AAs for the sanme type of product that differ. And it could
be that they differ in the process that's used, it could
differ in terns of the hazard traits identified for the
chem cal or the concl usion.

So the options that were discussed. Option A,
this would apply to the first two situations where either
t he manuf acturer or sonebody el se wants to -- where the
manuf acturer wants to disagree with the validation findings
or sonebody el se wants to disagree with the AAitself.

So under Option A, one of these situations, an
appeal would be nade to a certification body that certified
the validator of the alternatives assessnment. Now |I'm not
sure how the fundi ng nechani smwould go here but that's just
one concept that goes out there.

Option B, the technical and scientific review

panel that was suggested that DTSC set up could be the
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appeal body. Appeals would be submitted to them They
woul d review them and nmake their decision or nake a
recommendation to DISC on how to act on the appeal.

A slight variation on this was that the appeal
woul d be rmade first to DISC to nake a deci sion on and that
this panel would then serve as a second | evel of appeal.

Agai n, sone of these suggestions dealing with
conflict resolution we would really have to think | ong and
hard about whether or not it's practical to do these in
terms of our resources and other inspirations.

Option C, this would be in the case of where there
are two or nore "conflicting" alternatives assessnents. And
t he suggestion here was that the sponsors of the various AAs
woul d nom nate several registered third-party validators for
DTSC to choose from DTSC woul d choose a validator to
review the conpeting AAs and then nake a decision that one
of the AAs will be nore valid than the other. O they m ght
concl ude that even though they are different they are
equal 'y valid.

And here there was a discussion of how these
review costs would be covered and it was suggested that the
review costs be shared equally by the proponents of the
alternatives assessnent. And again this is sonmething | --
we haven't tal ked about. | don't know if we have the

ability to set that up in the regulations. 1It's something
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we woul d have to | ook into nore.

And Option Dis the, this really gets to the scope
of what coul d be appeal ed. And the suggestion was nmaybe we
limt appeal to process and data concerns but not an appeal
on the AA conclusion itself.

And finally I wanted to note, and | think it was
Lauren that talked quite a bit -- where is Lauren? There's
Lauren. -- about this. That sonme of this concern about the
conflict, particularly with respect to information about
chem cals and the hazard traits exhi bited by chem cal s,
could be reduced if we can get a systemin place where AA
practitioners can share information about the hazard traits
of chemicals. So | just wanted to put that out there.

So the last topic was the Alternatives Assessnent
Wrk Plans. W had sone discussion on this. Option A was,
don't require a work plan but it could be submtted as an
option if sonebody, if the manufacturer wanted DTSC to
review their approach before they start down the road.

Option B was that there should be an AA work plan
but we need to keep it sinple and flexible to allow for
adjustnments as it's inplenented, And it was suggested that
the work plan include the basic AA process that woul d be
followed, the time lines and the qualifications of the
i ndi vi dual s that would be perform ng and/or validating the

al ternatives assessnent,
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And finally Option C. It was suggested that the
| evel of detail required in the work plan as well as the
rigor of DTSC s review could be reduced if the alternatives
assessnment was going to be performed by a certified
assessor. This obviously inplies that we woul d be giving
conpani es choice as to whether or not they used a certified
assessor to performthe alternatives assessnent.

So, that's it.

CO CHAI R CARROLL: Very good, thank you, Cdette.

And now it's tine for everybody's favorite part of
the presentation, which is clarifying questions. And |
woul d ask once again that you Iimt this part of the
di scussion to questions about what you've heard rather than
stat enents about what you think about what you' ve heard.
kay, so | see Kelly and Tim

PANEL MEMBER MORAN: | have a question for DTSC
A lot of these things have costs associated with them and
sonme of them are services that would be specific to the
person, say, doing sonmething or submtting sonething. And
| ' m wonderi ng, does DTSC have under, have you figured out if
under the authority you have here, whether you have the
authority to charge a fee for a service?

CH EF DEPUTY DI RECTOR MADRI AGO:. No, we don't.

PANEL MEMBER MORAN: So even if it's a service

directly to soneone the statute doesn't allow you to charge.
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CH EF DEPUTY DI RECTOR MADRI AGO That's correct.
PANEL MEMBER MORAN:. Ch dear. Thank you.
CO CHAIR CARROLL: I'msorry, | wasn't paying

attention. Tim it's yours.

PANEL MEMBER MALLOY: It's okay, thank you. | had
just two short questions. page 3, Section I, the first
option, requirenments for third party conpanies. | wasn't

sure, Odette, were you saying that down bel ow there there's
an Option Dthat relates to requirenents for individuals
perform ng or validating AAs? Does that Option D al so apply
to requirenents for third party conpani es offering services
or is that not part of that?

CH EF DEPUTY DI RECTOR MADRI AGO. It wasn't
intended to be part of that. | suppose you could do a
variation on that in that you do not with the prior
requirenents for third parties but that the manufacturer
hiring the third party, they would probably be concerned
about the third party's experience and capabilities.

PANEL MEMBER MALLOY: Thanks. | wasn't | ooking
for like, you know, to change anything. | just didn't know
if it was included or not included.

And then the other question was on page 5, Option
I1-C where it says that the Technical and scientific Review
Panel would review all AAs and advi se DISC on what action

shoul d be taken. Does that -- the referenced action there,

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 0 »h W N R O

253

doe that mean actions taken in terns of supplenmenting or
changing the AA or was it also intended to reach beyond t hat
t o suggestions about what the response action ought to be?

CH EF DEPUTY DI RECTOR MADRIAGO | have to tel
you, this was one area where we didn't get a | ot of
specifics fromthe subcommittee in terns of what they were
envisioning. And | actually think probably different people
had different ideas in ternms of what the term"action"
meant. So this is probably sonmething that to the extent you
want to explore this option would be good to have sone
di scussi on around.

PANEL MEMBER MALLOY: Thank you.

CO CHAI R CARROLL: Thank you, Cdette. | have now
Lauren, Dale and Joe. And for those of you on the web,
we' Il have public comrent after the clarifying questions.
| f you have comments pl ease get themin now so we know, we
know about them Thank you. Lauren, it's yours.

PANEL MEMBER HEI NE: Thank you, Chair. | have a

guestion about the work plan and the timng of the work plan

and how defined it is in the regulations. | could imgine
that the work plan could be part of the AA. | guess |I'm
confused. 1Is the work plan to define how you will nobve

forward with an AA or is the work plan to say what you pl an
to do based on the AA and how defined is that in the

regul ati ons?
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CHI EF DEPUTY DI RECTOR MADRI AGO: The concept for
the work plan is indeed nore of an upfront thing. This is
how we are planning to conduct the AA, this is what we are
going to look at. This is naybe the range of alternatives
we are going to | ook at.

And in ternms of how defined, that's part of the
di scussion here in terns of the |level of detail and the
scope of the work plan and how much we want to specify in
the regulations. That's what we're trying to make, get sone
reconmmendat i ons on.

PANEL MEMBER HEINE: |s there flexibility around
the work plan in ternms of if it were, if soneone were to
come with you and say, | amnot going to do an AA, | am
going to redesign nmy product and here is ny plan. And it's
not a plan to do an AA but it's a plan to nake a product
change. 1Is that sonmething that could be acceptable as well?

CH EF DEPUTY DI RECTOR MADRI AGO. Wel | goi ng back
to the, you know, the basis of the statute, you know. That
the statute requires us to set up a process for conducting
alternatives assessnments. And as we di scussed yesterday,
there are certain things that have to be considered in the
alternatives assessnment. Now the statute itself does not
require a work plan so that's why we have a | ot of
flexibility in what we do or don't say in the regul ations

about the work pl an.
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But in ternms of your question of comng to us with
a work plan for not doing an alternatives assessnment. |
t hi nk, you know, once your product has been captured as
sonmething requiring an alternatives assessnent | am not sure
that that would be an option. 1'd have to think about that
one.

CO CHAI R CARROLL: Thank you, Lauren, please |ower
your flag. The only flag | see remaining nowis Dale. It's
yours.

PANEL MEMBER JOHNSON: So you nentioned the -- By
the way, first of all, having been a nmenber of this
particul ar subcommttee, this is just a really terrific,
easy to understand outline of what we tal ked about. Put
everything on the table as we were trying to do, rather than
-- and just so easy to do this, this was really a great job

So the question | have then is the -- you
nmenti oned the review panel would potentially be too resource
intensive. Does that nmean every tinme the resource panel was
mentioned in the docunent? And the other part of that, are
there other areas that are too resource-intensive that you
could identify?

CH EF DEPUTY DI RECTOR MADRI AGO. I n response to
your first question, | think -- are we off, Kathy? (Thought
m crophone was off.)

MS. BARW CK: | had to turn it down.
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CH EF DEPUTY DI RECTOR MADRI AGO Ckay. | think it
probably would. | nean, a lot of the details were not
fl eshed out in ternms of how this panel would work. But just
nmy general experience is that when you have a panel of any
ki nd, even the panel we have here today, there's, you know,
a | ot of behinds the scenes and in front of the scenes work
t hat goes on to make that panel functional and nake it
meani ngful. So I would say, yes. You know, there's, you
know, resource inplications for any kind of panel.

The other areas are where it was suggested that
DISC itself do -- either review alternatives assessnents or
revi ew appeals. Those are clearly areas that | think, you
know, not know ng what the volunme would be, could require a
| ot of resources.

CO CHAI R CARROLL: Very good, thank you, Dale. |
see no other requests for questions at this point so let's
go ahead and nove on.

This brings us to the point in the agenda where we
have public coment. | have two speaker comrent cards. Are
there other people in the roomwho would |ike to speak other
t han these two?

(No response).

CO CHAIR CARROLL: No? Al right, then I'll take
themin the order that they were received. First John

Urich. John, you have three m nutes.
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MR. ULRICH: Thank you, Chair. (M crophone not
on.) Thank you, Chair. M nane is John Urich; I amthe
Executive Director of the Chem cal Industry Council. | am
al so the co-chair of the Geen Chemstry Alliance along with
nmy Co- Chair Dawn Saunders Koepke. Dawn addressed you
yest er day.

The Geen Chemistry Alliance acknow edges that
there are circunstances under which third-party
certifications of alternatives assessnent is warranted.
However, we also note that the third-party certification is
not identified per se in the enabling |egislation.

GCA strongly opposes nmandatory for al
alternatives assessnents. However, we believe that there
are certain circunstances, |limted circunstances under which
it is appropriate. For instance --

(M. Urich adjusting m crophone.)

MR. ULRICH  Excuse ne, this is very nuch annoyi ng
me with ny bifocals. | can't see ny paper at the sane tine.

Can you hear nme now?

(Affirmative responses.)

MR. ULRICH Al right, thank you. Excuse ne.

For those instances when the chem cal of concern
in the product where a conpany |acks the internal resources
to performsatisfactorily, DITSC will have an opportunity to

review and perhaps identify that a third-party certification
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i S necessary.

It also determ nes that in the perfornmance of the
alternatives assessnent, if a manufacturer is grossly
defective in terns of its ability to performthe
alternatives assessnent that it m ght have to be redone and
redone by a third-party certifier.

The over-arching issue relative to third-party
certification is that it can quickly becone a major program
in and of itself. Qher prograns in California requiring
third-party certifications for manufacturers have suffered
from del ays, expensive training, certifications and
conpl exi ty.

AB 1879 specifically requires life cycle analysis,
whi ch adds i measurably to the conplexity of performng a
third-party certification. [It's unlikely that any
i ndi vi dual possesses the full range of technical skills and
know edge necessary to conduct unaided an alternatives
assessnment. Since the AA al so considers product
per formance, market acceptability and custoner preferences
it is unlikely that any third party consultant will have the
full range of expertise to provide judgnent on critical
aspects of the process.

The Green Chem stry Alliance originally proposed a
work plan and we believe the work plan is an integral part.

We believe it should set out basic research objectives,
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nmet hodol ogi es, mleposts along the way. It is also intended
as a living docunent, which would enable a conpany to cone
back in and review with DTSC any changes in the protocol or
any changes that the research on the alternatives assessnent
m ght dictate.

The docunent if sanctioned, in other words if it
was an approved work plan, would require the manufacturer to
cone in and tal k about any changes as a consequence.

CO CHAI R CARROLL: John, | need you to be wrapping
up.

MR. ULRICH: Thank you. [|'mjust right now.

I n other words, put sone teeth into the work plan
and allow the flexibility in the alternatives assessnent.
Al l ow the choice of the right tools at the right tinme and
that will be very good. Thank you very much

CO CHAI R CARROLL: Thank you very rmuch

The next comentor, Davis Baltz, please. Thank
you, sir, you have three mnutes.

MR. BALTZ: Thank you, Chair. [|I'mDavis Baltz
wi th Commonweal and the CHANGE coalition

Let's remenber that the G een Chemistry Initiative
in California was | aunched in part because not enough
information is available to the marketpl ace about chemi cal s
so that informed decisions can be nade by consuners and

downstream users of chem cal s.
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Ideal ly these regs, to the greatest degree
possi bl e, nmust build these data gaps so the market starts to
act toretire chem cals of concern before a regulatory
response forces the net of conmmerce.

Expensive CBlI or trade secret provisions will nake
even a good alternatives assessnment process inaccessible to
the public. Wthout significant public participation the
conduct of the alternatives assessnents will beconme a cl osed
conversation between industry with a vested interest in the
outcone, and the Departnent. |[|f the evaluation of
alternatives assessnents happens behind cl osed doors the
public and ot her stakeholder will not have confidence that
the programis reaching its full potential.

So to address this there should be two prongs
enbedded in the regs fromour view First, the alternatives
assessnments should be made public with an opportunity to
comment about their conclusions as well an appropriate
regul atory response. And second, incentives should be built
into the regs that encourage the upfront provision of
i nformati on about chem cals, health and safety inpacts.

The G een Ri bbon Science Panel has not to date
been asked to provide input on trade secrets, perhaps
because this may be considered a quote/unquote "science
guestion.™ But transparency and public participation wll

bring the best science fromall sources forward so the
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alternatives assessnent process can be open and transparent
and an integral part so that the best scientific decisions
are nmade.

So in conclusions, if Debbie's intent to nmake
t hese regul ati ons neaningful in addition to practical and
legally defensible, let's include transparency and public
participation. OQherwise it will not be sonmething that the
public can have confidence will be meaningful. So thanks
for the chance to conment.

CO CHAI R CARROLL: Thank you, sir

Kat hy, do we have any conments fromthe web?

M5. BARW CK: No.

CO CHAI R CARROLL: Then that closes the public
comment period and we can nove on to our discussion.

| guess we decided to -- this is the earlier
topic. That discussion of tineline, because it was on the
agenda for this neeting, is probably in bounds for our
di scussion today. | would |ike to get a sense of the crowd
as to when you would like to take this on. Do you want to
go right into the topic as we have it in front of us or
woul d you like to pick up conments on tineline first?

| guess ny preference is to hold the discussion
that we have for today together and if we want to nmake
comments on the tinmeline issue let's get themout of the way

first. |Is that agreeable to you all?
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(Affirmative responses.)

CO CHAIR CARROLL: Fine. Let's go ahead and
handl e t hat.

Then I et me ask the question. Going back to
Section Il of the discussion fromyesterday.

CH EF DEPUTY DI RECTOR MADRI AGO. Page 12.

CO CHAI R CARROLL: Yes, page 12. You have four
options with respect to the tineline. And when we are
tal king about the tineline issue here, we nmean the tineline
for conpletion of the AA, not the tineline for regul ations.

| can see where you m ght have sone confusion there. But
the tineline for conpletion of the AA and the process for
doing so. Do any of you have thoughts that you would |ike
to offer on this topic at this time? Kelly, go ahead,
pl ease.

PANEL MEMBER MORAN: Li ke Anne | aminterested in
this topic. | have sonme experience with the inplenentation
of other laws that gives ne sone pause on this. And when
first | ooked at this | said, well it makes sense that we
shoul d be | ooking at work plans. W should be trying to
figure out, you know, how long it mght take to inplenent a
work plan. That's how people would nornmally | ook at if
you're a consultant and you do this all the tine. So you
wite your work plan and then figure out the schedul e of the

plan and get that all done. So that's how you woul d

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 M W N L O

263

normal |y approach this.

But | have seen that that has not worked for
pesticide law inplenentation. And |I have had a whol e series
of experiences of working with DPR on the reeval uati on of
pyreht hroi ds and al so on other pesticide-related work where
the work plan process is just broken.

And | amvery concerned that that coul d happen
here wi th enough of the conpanies. Wat happens is the work
plan cones in, it's not very good. The Departmnent doesn't
have any funding for the staff to review the work plan so
people don't have tine to get the work plans done.

The people submtting the work plans keep a
schedul e off of the Departnent's decision on work plans so
t her ef ore not hi ng happens until the Departnment nmakes a
decision. Wiich if you re the conpany nmakes sense because
you want to know if the Departnment is okay with it before
you start doing it. And the end result is that it takes a
really long tine and then the work plan is no good so then
there is a whole other area. And you wind up with paralysis
by anal ysis before you even start doing the work.

And that, that concerns nme because of its resource
i nt ensi veness and the schedul e inplications. Further, |
think that trying to do a custom schedule with each AA
submtter will just overwhel mthe Departnment and it creates

a non-level playing field anong the various -- if you're a
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busi ness and your conpetitors have three years to do their
work plans and might continue to sell a product that is
slightly cheaper but causes nore pollution and you're
saying, I'"'mgoing to go do the good product, you actually
want to make your conpetitors make that change at the sane
tinme.

Al'l of those things make ne advi se the Depart nent
that it should be thinking about a tineline that it
establishes to the point of calling for maybe -- when it
identifies the product chem cal conbination it should be
establishing the tine franes based on that.

And it will certainly, as it puts out its
proposals for that, be soliciting input fromthe public and
fromthe conpanies at that time. So do it all at once at
that point so there's an actual decision point and it's an
i nformed deci si on.

CO CHAI R CARROLL: Thank you, Kelly. M chael.

PANEL MEMBER KI RSCHNER: Kelly stol e ny thunder.
Plus | agree that that's the right tinme, in ny mnd, to
assign the duration allowed for the AAis when you identify
the chem cal of concern in the product. Because there's
going to be a lot of analysis and that's also going to be a
st akehol der process to identify.

As the chem cals of concern in product are floated

for reviewthe tineline for the AAis floated as well. And
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you get feedback in response and that solves, you know. As
Kelly said, that solves the problemof either having
sonmething that is cast in concrete in the regulation, which
you don't want because they can take, depending on the
situation, varying lengths of tine of course. And one for
each manufacturer is also not a practical situation

On the other hand, the issue of a manufacturer
finishing one early. How do you deal with that? How do you
deal with -- do you wait until everybody's is in or do you
| et the ones who conplete it quickest, their's reviewed and
off they go? A little conpetitive advantage, perhaps, for
t hose who get, get it out first.

On the other hand, the tineline -- no, I"Il just
| eave it at that, thanks.

CO CHAI R CARROLL: Thanks, M ke. Anne.

PANEL MEMBER WALLIN: | think I'm good with what
Kelly and Mchael said. I'ma little bit confused because
it was alnost |ike they were tal king about sonme of the
upfront versus when the AAitself is going to be done, which
isalittle bit of what | thought this was about.

| do think one of the other factors not nentioned
and | think there's -- I"'mhaving a bit of a difficulty
di stingui shing some of the nuances between all of these.
But in Option I1-B one of the things to consider about how

long it's going to take to get this AA done is how robust is
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it going to be. And we had a | ot of discussion yesterday
about how rigorous the data needs to be around vari ous
factors. And obviously the nore rigorous it needs to be for
the nore factors the nore tine it's going to take to cone
t oget her.

The other thing not nentioned here and | am
supportive, that there needs to be sonme sort of tineline
t hat manufacturers are held to. But | think there also
needs to be a tineline that the agency is held to, the
Departnment is held to in terns of the response. | think the
point is, let's get sonething done. And if there is going
to be an action let's take action, let's not just sort of
spin in sone sort of whirlpool for an undefined period of
time.

CO CHAI R CARROLL: Thank you, Anne. Dale.

PANEL MEMBER JOHNSON: | actually see nore than
one tineline here. So, for instance, the list of the
chemi cals of concern is issued and then there is the tine
for the manufacturers or whoever to identify products that
have those chemicals of concern in them So there's a
period of time. And it's probably a tineline that nay be
established in the regulations. Once the list is out you
have a certain anount of tine to identify your products. So
that's, you know, that's one kind of tineline.

And then, and then there's the tineline when
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sonebody mekes a subm ssion that occurs. So the subm ssion,
you know, we've |ooked at different ways to nake subm ssions
and then this -- one of the options in Subcommttee 3 is

t hat subm ssion could come as a work plan. Then the work
pl an then puts the whole AA on the clock right at that

point. As soon as the work plan is submitted it puts it on
the clock. Then the tineline then is devel oped by the group
that is doing the AA, in nmy opinion. So whether it's third
party, whether it's the manufacturer, whatever it is, the
tinmeline is set up that way within the scope of an
acceptable tinmeline to finish.

So what | think -- you know, to sunmarize what |'m
saying. There is the initial tineline to respond to "does
your product contain a chem cal of concern?” And that can
be a very specific thing. Let's just say it's a year or
sonething like that just to put a nunber on it. And then
when the work plan conmes in you have a designated tine
period of when that can be done. And then the nmanufacturer
deals with that and states with the work plan that is being
submtted, here is the tineline it's going to be done in.

So you deal with it that way.

And | can't say that | could actually identify
what that tineline should be, the second one. But you
shoul d be able, | think you should be able to come up with

just a period and you deal with that as a flexible tine
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peri od.

CO CHAI R CARROLL: Thank you, Dale. Joe, | see
yours.

PANEL MEMBER GUTH. Thank you, Chair. | want to
just advocate for a version of a standardized tineline with
a set of regs. |If there's exceptional circunstances that it
can't be met for sone reason then there could be a provision
for, you know, a petition or negotiation or a request for
exenption that extends the tinme.

| just think that the Departnent is so limted in
resources that if you ask you to determ ne for every AA what
the tineline ought to be and get into negotiations is not
the best use of limted Departnent resources. | really
think we need to be on the clock to get these things done in
atinmely way.

CO CHAI R CARROLL: Thank you, Joe. Dale, your
flag is still up; were you asking for the floor again?

(Panel Menber Johnson turned his name tent.)

CO CHAI R CARROLL: | take that as a no.

| don't see any other flags -- Tim go ahead,
pl ease.

PANEL MEMBER MALLOY: It just struck me |istening
to the first set of comments and then Joe's that there's
kind of like this over-arching kind of environment in which

this decision has to be made and that's |i ke the structure
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of how the AAs are going to be done. So, for exanple,

yesterday | think Bob had nade the suggestion that, gee, you

ought to start out small, you should have -- the regs should
maybe just do one or two. | think that's what you were
suggesti ng.

Don't try and conme up with a regulation that, you
know, essentially creates a tidal wave of AAs comng in.
Wth the goal of, you know, within a few years or whatever
getting all these alternatives assessnents done and so on
and so forth. But rather you could have kind of a --
ratchet it up and start with just a few Get sone
experience, react to that experience. | don't knowif
that's exactly what you were saying but | got a sense that
that's what you were tal king about.

And if that's the way you went then | think the
notion of negotiating a tinmeline on an individual basis
makes a | ot of sense, right, because you're reflecting the
notion that DTSC has limted resources. So if you are only
doing a few to gain experience you have got the resources to
negotiate tinme franes and so on and so forth.

But if the approach you take instead is that we
are going to bring this programup to speed quickly and
we're going to basically have kind of a retail approach to
it where you're just kind of churning out AAs as quickly as

possible then | think it's right, you're not in a position
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where you can, for each one sit down and decide, negotiate a
time frane and so on and so forth. In which case | think
you have to be nuch nore, nuch nore -- create default
timelines along the way.

Joe suggests one that does it fromthe very start.
These guys were suggesting doing it as you identify each
product, so on and so forth. Which is not really negotiated
but there's sone roomfor interaction with the group. So I
think the decision really about how you set up really
depends on what your framework of the programis.

CO CHAIR CARROLL: Thank you, Tim | don't see

any other flags. Bob, you' re reaching. Reaching, reaching,

reachi ng.

PANEL MEMBER PEOPLES: Yeah.

CO CHAI R CARROLL: Ckay, go ahead.

PANEL MEMBER PEOPLES: But | already put it down
for the future. | was thinking about what Anne said in

terms of there is a reciprocal relationship here. There is
t he expectation about the tineline on the part of the
submitters but also on the responsiveness of the Agency to
close the loop in a tinmely manner.

So | amwondering if there is a nmechani sm by which
a response window is created that if the Agency can't
respond within that tinme frame the de facto answer is that

wor k plan goes forward and people can get on with what they
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need to do. And so considering the limtations of the staff
the first thing is to look to nake sure that there is not
sonme glaring exception to the plan that would say, hey, tine
out, we need to talk about this. The result being, we're
going to let this one go through. Know ng that, we don't
want perfect to be the eneny of good enough so we get on
with the program

CO CHAI R CARROLL: Thank you, Bob. And seeing no
nore flags | amgoing to draw this a close and | amgoing to
take the Chair's prerogative to nake a comment nyself.

The real question here is, what do you want to
require in the regulations? And I think what you ought to
put in the regulations is that the Departnent has the
opportunity to create a tineline. But | think what you
don't want to put in the regulations is a specific tineline
associated with it because | do think that you are going to
have a bit of launch and |earn associated with this as to
how long it takes to do these things.

But in the end I am conpelled by the idea that
there does need to be a tineline for everyone in this. | am
just, I amjust leery of saying in the regs, it's going to
be six nonths, it's going to be a year or sonething of this
variety. But | do think that the regs should enpower the
Departnment to create that tinmeline from beginning to end.

kay, good, thank you very much for that. Then
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let's work our way back to Step 1

M5. BARWCK: Bill, while you are organi zed there
| want to rem nd our speakers, panel nenbers. Wen you make
a comment pl ease speak directly into the mc. Sone people
are heard well on the webcast and sone not so well. Just a
little rem nder.

CO CHAI R CARROLL: Bringing us back, | guess, to
page three of topic nunber three, Section |I. There are
three subsections to Section I. And | guess fromny
perspective it makes sense to open all three for conments
because they are all pretty nmuch interrel ated.

One of the things that | would Iike you to
consi der as you consider your comrents here. There was a
di stinction drawn between requirenments for conpanies
of fering services versus individuals perform ng AAs. And |
woul d |'i ke you to consider as you make your commrents whet her
that's a legitimte distinction or whether these sort of
requi renents don't devolve to the individual in anything.
And if you see it differently than that please nmake the case
for why you would do things differently for a conpany versus
for an individual. So who would like the floor? GCkay, |
have Ken and Tod.

CO CHAIR GEI SER  Thank you, Chair. | ama very
strong proponent of the idea of third-party or sone kind of

sinplified way of organi zing review of the alternatives
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assessnment. And | actually -- 1'll say this in context in a
mnute. | don't see nuch value in doing it by conpany; | do
see a strong value in doing it by individual. And this

conmes frommy own experience in Massachusetts.

To be quite frank, | was involved very early on in
drafting of the state's so-called worker right-to-know
| egi sl ation scores of years ago. And we did not attend to
the fact that the |law would create a market of private
behavi or as many consultants attenpted to provide firns with
the information about chemcals in the right-to-know, that
becanme part of the right-to-know system It was chaotic,
there was no control of what was going on, there was a | ot
of sort of shamlike stuff going on in the market.

And | learned a |l esson which is that when you
wite a regulation like this or when you wite regul ations
like this you tend to create a nmarket, a market for the
private sector to respond and there are a | ot of good, great
peopl e out there who are going to nove forward to provide
services and alternatives assessnents, either individually
wi t hin conpani es or outside of conpanies as part of a
consulting system | contrast that with the fact that the
Departnment has very little, Iimted resources for being able
to manage that, what's going on out there in that market.
just worry greatly, in fact significantly, that that is

going to lead to a lot of trouble.
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And ny solution to that is that there be a
certified body of individuals who are not state agents but a
part of the private sector who actually are engaged in doing
-- either doing alternatives assessnments or in review ng and
auditing, validating alternatives assessnents. Those peopl e
need to be certified. And a certification process is a way
of regulating that market and allowi ng that market to
performeffectively such that there is a certain | evel of
gquality and a certain |l evel of understanding of who is able
to do these kind of services -- firnms in that in California
effectively.

Qur experience of course in witing the law, the
Toxi cs Use Reduction Act, was built then on ny experience of
having failed with the worker right-to-know law. And so we
build in a very strong systemof how this would work. W
create these things called Toxics Use Reduction Pl anners.
Pl anners nust be trained by the Institute, they have to go
through the training program They have to pass a |license
-- they have to pass an exam and they have to be |icensed
and they have to be recertified every two years.

Now t hat is nmuch nore rigorous than probably
necessary here but it is, in fact, one of the reasons why
t he program has been so successful. Because we actually
not, we don't have -- rely sinply on a cadre of sonme 20 to

24 people who actually run the programin Massachusetts. W
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actually rely on a program of about 200 to 300 peopl e who
actually make the programwork. But a |arge nunber of those
people are in the private sector but they are working in

cl ose collaboration with the Departnent, with the agencies,
to make sure that the plans which are required under the | aw
actually nmeet the obligations of the law and are done with a
certain amount of quality and that there is a fair

rel ati onship between the nenbers in that market as they

provi de their services.

What | -- The reason | don't think a conpany nakes
any sense i s because peopl e change conpani es so you don't --
you may somehow certify a conpany but then how do you know
that that conpany is actually always carrying things out the
same way? Individuals is what you want. Wat you want is
peopl e that you can really trust who the Departnment knows,
who t he Departnent sees, who are working with the Departnent
in sone kind of continuing education system or whatever.

Where you're building rel ati onshi ps between the
Department and t hose people who are actually on the ground
hel ping to do alternatives assessnents and al so validating
alternatives assessnents. Qut there in a way that builds a
much nore effective way to nake sure that there's quality
wor k going on. Such that when the Departnment actually has
to review alternatives assessnents it's review ng things

that actually already have been fairly well vetted in a
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private sector way.

And so | really like the idea and feel strongly
that the way to do this is to certify a group of
i ndividuals. But we are actually sort of doing the work of
really making these alternatives assessnents neet the high
gqual ity standards that | think we would want to see them
have wi thout sort of rigidly sort of having a very tough --
because the market itself will adjust and find innovative
ways to work through to nake these kind of alternatives
assessnments real ly work.

| maybe have sone further conmments on this but
t hose are ny openi ng conments.

CH EF DEPUTY DI RECTOR MADRI AGO. Ken, can | ask a
gui ck question?

CO CHAIR GElI SER:  Yes.

CHI EF DEPUTY DI RECTOR MADRI AGO: The programin
Massachusetts, the actual certification of the individuals
is done by the, by the Institute. 1Is that?

CO- CHAIR GEI SER: No.

CH EF DEPUTY DI RECTOR MADRI AGO. No, okay.

CO CHAIR GEI SER.  The certification is actually
done by the state. Wat the Institute does is to do the
training and we help to organize the examthat they wll
have to do. But the examis given by the state, typically.

We actually also do the notification. So what that neans,
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they all get together once every year for continuing
education to trade stories, talk about what's going on.
What did they |learn? Wat went wong in the alternatives
and what was going right? It's always a great, it's the
best nonent for the programfor truly trying to understand
what we all -- we hear about problens well in advance.

CH EF DEPUTY DI RECTOR MADRI AGO. kay.

PANEL MEMBER JOHNSON: Can | just ask a clarifying

guestion?

CO CHAI R CARROLL: Yes, go ahead.

PANEL MEMBER JOHNSON: Ken, so in that particular
scenario can the individual be enployed -- let's say to use

an exanple fromyesterday. Can that individual be an
enpl oyee of Procter & Ganble, for instance?

CO CHAIR GEI SER:  Yes, we have two ways you can be
certified. You are either in the firmand you're doing it
as a planner inside the firmor you are doing it out in the
private market, yes.

CO CHAI R CARROLL: Thank you, Ken

Let's review what we've got here. | have Tod,
Lauren, M ke and Anne. Tod, it's yours.

PANEL MEMBER DELANEY: Thank you, Chair. As usual
| don't speak very nuch at these things but today | will.
And | will take the opposite side that has just been

pronoted fromthe standpoint that we are currently worKking,
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and | should say this fromthe standpoint of a validator/
verifier. W are currently working in the state of
California under both Option (1)A and (1) C.

Whereas under the California Air Resources Program
we are being credited and work is verified directly under a
state programthat is the devolving. And quite frankly, if
| had ny druthers on that | would never go through a state
program because you cannot change the requirenents that are
in the | aw very quickly.

Whereas the other point that we're working in
California, doing the same kind of validation/verification
wor k on greenhouse gases for both offset projects and for
inventories, we're working under an ANSI programthat is
based on an international standard. And what that does is
it gives the prograns, it would give you a |ot of
flexibility in ternms of setting up what the requirenents
are. You would be part of basically the organization nore
at a managenent |evel saying what you wanted. But then ANS
then takes care of all the other things in ternms of the
certification and the requirenents and the testing of ny
enpl oyees and the testing and all the other things that we
have to do to neet it.

And so assum ng that you are going to have a
verification programof sone type | would certainly

recommend that you go by the C way. And that's just because
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of the flexibility it would give you, the experience is out
there in terns of setting these things up. The regul ations
for the procedures are there and there's a | ot of people out
in the world that work under that now and work under the

Gui de 65.

But reacting to the other part in terns of it
really should be a conpany. One of the things that we found
in doing the greenhouse gas work, that no single individual
in our firmcan basically do a conplete validation/
verification except for a fairly sinple corporation because
you need different expertise.

And under the new operating standards that we have
under 1SO, under the 14065 standards, it's really a team
You have a teamthat's essentially certified or accredited
to out and do the work. That team then goes and does it.
That team has to have certain conpetencies in order to be
able to do that and that's under another standard. These
standards are very easily changed to neet the requirenents
of this particular program And what that does, again, is
it gives consistency because all of the firnms that are
accredited through this have to do the same thing. W are
all nonitored on a yearly basis and we have to be re-
accredited. The firmhas to be re-accredited every, | guess
every three years.

The other thing that we have to have is we have to
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have is we have to have errors and om ssions insurance in
case we screw up of about $5 million. And so this is
sonmething -- that's not sonmething that you can put on

i ndi vidual doing this kind of work, it's sonmething that you
put on a corporation that's responsible. You have to have
the individuals certified, and they can be certified through
what ever program you set up

So |l would really Iike to have, if we are going to
go with validation/verification, I would really like the
organi zation, DISC, to at |least |look at this because it
woul d give you the flexibility that you are not going to
have if you try to put into the regulation. W are trying
to change sone things in the ARB s regul ations right now.

In fact right next door they're having a workshop on what
sonme of the new regul ations are going to be and it's al nost
i npossi ble to get those done.

And of the things that we found out when we set up
this verification programthrough ANSI, which has been now
operating about three years, we have to change things just
about every tine we nmeet in order to make sure that we've
got everything covered that we couldn't have thought about
until the process got started. So thank you.

CO CHAIR CARROLL: Tod, now | have a clarifying
guesti on.

PANEL MEMBER DELANEY: Yes.
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CO CHAIR CARROLL: I n essence what | hear you
saying is that there is sonme certification process both for
an individual and for a conpany.

PANEL MEMBER DELANEY: That's correct.

CO CHAI R CARROLL: Conducted by a third-party
consensus/ standard setting organi zation |ike ANSI or the
like.

PANEL MEMBER DELANEY: Correct.

CO CHAI R CARROLL: That's correct?

PANEL MEMBER DELANEY: That's correct.

CO CHAI R CARROLL: Ckay, good, thank you

PANEL MEMBER DELANEY: And the inportant part
about that, Chair, is that not only does it come through
ANSI but DTSC woul d have the ability to say what specific
requi renents they would want over and above whatever was put
out by the certification body as a standard nmethod for doing
t hi ngs.

CO CHAI R CARROLL: Very good, thank you for the
clarification. Lauren.

PANEL MEMBER HEI NE: Thank you, Chair. [|'m
t hi nki ng about sone interesting connections between Ken and
Tod and what John U rich said.

|"d like to step back for just a nmonent and think
about the AA. W' re tal king about an individual or an

organi zati on doing an AA but the AA nmay include parts A
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through M And as John noted, it's unlikely that any one
i ndi vi dual has expertise in every one of those pieces. So |
could imagine -- and then we're breaking this down into
peopl e who are assessors and provide you informati on on
their energy consunption or on your chem cal hazard or on
your water use. And then you have the validators who woul d
either validators who would either validate that information
or validate that you have a pl an.

So | amimagining a kind of hybrid where there are
numer ous experts out in the world who could provide you
i nformati on on your carbon footprint or on your hazard
assessment or your water footprint or whatever it may be.
And then there m ght be the validators who take that expert
information and validate that it's in a plan that woul d be
acceptable to DTSC.

| could imgine a scenario where the experts are
not certified or they could be certified, either way. |
think you could go either way. | think the validators nust
be certified and nust be trai ned because they are the ones
who are validating that yes, this information has been
pull ed together. Yes, we think this is quality information,
whether it's hazard assessnent or carbon footprint. And
yes, it's in a format that neets the requirenents of DISC

So | think that allows, that sort of addresses was

Tod was sayi ng because there could be a universe of experts
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constantly evol ving new i nformati on on how do you neasure
wat er inpact, how you neasure energy inpact. But at the
sanme tinme those people who are validating how that
information got to you are very nuch certified, trained,
updated by the state of California or whatever framework
makes sense. So it's inportant, | think, to clarify that
di stinction.

CHI EF DEPUTY DI RECTOR MADRI AGO: Let me ask you a
clarifying question. So we've talked a little bit about the
fact that no one individual is going to have the experience
and capabilities to all the (A -(M factors. Wat about the
validator? Do you see the validator as being sonebody who
could validate all aspects of the AA or do you think that
has to be a team approach?

PANEL MEMBER HEINE: It depends | think. That's a
real ly good question. You' d want the validator to at |east
be able to know if the work that was done by the assessor is
of adequate quality. And so that would sort of beg the idea
t hat maybe even those assessors are registered. You' d want
themto have enough expertise to at |east know that the work
was done in a quality way. But if -- if that proves to be
i npossi bl e then maybe you woul d need multiple validators as
well. But as | envision it, |I think that you could
potentially have the validators as a little nore of higher

| evel review of a plan that's based on expert worKk.
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CO CHAIR CARROLL: I'mgoing to break ny process a
m nut e because, Tod, you wanted to clarify.

PANEL MEMBER DELANEY: Yes, this is just a
clarification with the question that COdette was asking. The
way it's currently done, the way we do it in the greenhouse
gas area now is there is a lead verifier that actually signs
off. That lead verifier could use any conpetent individual
as part of that teamto provide that person with the
information but the |ead verifier actually signs off on it.

So it really is -- it's a hybrid but it works.

CO CHAI R CARROLL: Very good, thank you, Tod.
kay, | have M ke, Anne, Timand Kelly.

PANEL MEMBER KIRSCHNER: |'m going to tal k about
an anal ogous situation and it kind of conbi nes what Tod and
Lauren are saying. The situation is safety of electrical
el ectronic products. Actually it's probably nuch broader
than that because there are these things called nationally
recogni zed testing |l aboratories by OSHA. And they certify
these | aboratories to be able to have the equi pnment and the
expertise to validate that products neet safety
requirenents.

In the electronics world the safety requirenents
are specified by industry standards. 1In the US particularly
t hose standards aren't necessarily regulations. |n other

countries the standards are pointed to by regulations. Not
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inall situations, | should say, in the US. But the way
that those are nmet is that the manufacturer understands the
requi renents, they address those requirenents, they bring
the product to a | ab.

The |l ab, the nationally recogni zed testing | ab
has, as Tod indicated, a | ead, sonebody who manages the
program There is no one person there typically that
under st ands every aspect of safety. You know, there's
t hermal aspects, there's nmechani cal aspects, there's
el ectrical aspects, physical aspects, all kinds of crazy
things. The standards are very thick and very long and very
conpl ex. But you can manage a teamw thin the testing | ab
to validate each of the sections that requires validation.
Yes, the conpany did this, did that, blah-blah-blah.

So getting sonmething certified, you know, UL
listed for instance, by one of these nationally recognized

test labs, is an interactive process between the | ab and the

manuf acturer. The manufacturer -- the lab may have a
guestion. The manufacturer will answer that question or say
well here, we'll nake this change to the product, fix it,

resubmt it and you can continue the evaluation. At the end
of it the certified | ab either, you know, approves the
product or not. |If they approve it then it goes, it's free
to go to market.

If we view this process as analogous it is a
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safety issue. Essentially it's health and environnment, not
necessarily the nore physical safety issues that
hi storically you have had to address.

| think there's a nodel, albeit at a national
| evel and to sonme degree an international |evel because
t hese safety standards have becone international. There was
such a drive for harnoni zation across the world that they
became international. You would have situations otherw se
where LA had a specific requirenment and San Franci sco had a
specific requirenent. Literally, I'"mnot kidding. So
that's kind of where we are today with California having a
specific requirenent. But just the sane the nodel is there.

CO CHAI R CARROLL: Thank you, M chael. So then
have Anne and Tim and Kelly.

PANEL MEMBER WALLIN: I'mstruggling a little bit
with this. And | really like Tod's comments and | think
there is a lot we can learn fromthe greenhouse gas area and
| woul d encourage you to do that.

Ken obvi ously has been to the school of hard
knocks here nore than once so | am giving nyself pause to
try and advocat e agai nst sonme of what he is saying but | am
struggling quite a bit on howthis is going to work in terns
of certifying individuals.

And ny issue is that we haven't -- | guess

haven't had the inpression that this is going to be a very
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standardi zed way of doing the AA. W have tal ked about
things |i ke nmaybe we woul d agree that certain kinds of

exi sting standards that were out there would neet an AA |ike
a Cradle to Cradle or a Design for the Environment G een
Screen. And so now when you tal k about trying to certify

i ndi vi dual s what are you going to certify them agai nst?

Are you better off |eading sonme of that back to
the organization. |If they're going to say, well | am going
to performthis in accordance with Cradle to Cradle or G een
Screen. And is it not better to |leave that certification to
that body that owns that standard and is responsible for
mai ntaining its integrity?

One of the other nodels maybe to |l ook at is
Prof essi onal Engineer. Again, it could go down this path of
I i ke what they have done in Massachusetts or like a
Prof essi onal Engineer. That is an enornous task that the
state is going to take on. \Whether you outsource that to a
contractor to run it for you, you' re now devel opi ng a
program you' ve got to develop the test, you' ve got to
devel op the education, you' ve got to develop the training.

And so given sone of the other comments that
Qdette had around this |I guess | would just be cautious
about whether that's the path you want to head down or
whet her you want to empower certain organizations or bless

certain organi zations that their process neets what the
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statute requires for an AA  And | guess |I'Il stop there
because | think ny next comment is kind of out of bounds for
this section. Thank you, Chair.

CO CHAI R CARROLL: Thank you, Anne. Tim

PANEL MEMBER MALLOY: Thank you. The technica
aspects of all this is outside of ny expertise and I am
really appreciating what I"'mlearning fromall of the things
t hat people have said. This is just fascinating to ne.

What | wanted to kind of talk about is |ess
technical and is nore on the notion of the difference
bet ween assessing and validation and how the qualifications
or the requirenents mght be different. And it got ne
t hi nki ng about what is the purpose of having what we are
calling a validator, what | really think of as an auditor.

So there's two reasons you m ght have somet hi ng
like validation/auditing certification. One is to assure
conpetence. To help people who may internally not have the
abilities or to provide support to even conpanies that do
have sone expertise but not all. The other reason you m ght
do sonething, and particularly with an audit, is to provide
kind of oversight to the process. And that's where this
bri ngs ne.

| think the auditor/validator serves a different
pur pose than what you see in sone of these other prograns in

the sense that the AA essentially in the big picture serves
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as input to a regulatory response.

And | think DTSC, industry, all of us have been
put in this inpossible position by circunstances in the way
this statute was drafted in which you have been given this
really resource-intensive, conplicated programto do with no
resources to do it, essentially. No funding ability.

So how do you react to that where you have
i nadequate resources, fromwhat | amhearing, to do a
substantive review of these AAs. And yet the AAs formthe
basis of sone regul atory response for which you are going to
be accountable. So how do you deal with that?

And | think one suggestion that various had, and |
was one of them was that essentially one way of dealing
with this, and it is certainly not the best way, is kind of
a second- or third-best solution in the real world in which
we live, is to privatize or outsource sone of that
substanti ve revi ew.

And that's what an auditor does, right? So the
auditor, in ny mnd, is serving, is essentially -- and this
kind of goes a little bit to what Ken was tal ki ng about,
about havi ng 300 people rather than 20, but | think in a
different context. |In the context of making regulatory
deci sions, which is not part of what's going on in
Massachusetts.

(Panel Menber Wallin exited the neeting room)
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PANEL MEMBER MALLOY: Now if you're going to do
that, | think -- and | think that may be the only way of
provi di ng sonme | evel of substantive review, that's going to
requi re i ndependence of these auditors, which is not really
way out in what | see as the qualification requirenents.

So building upon Anne WAllin's point. This made
me think nore about, you know, financial audits where you
are required to have a third-party outside auditor for
publ i ¢ conpani es audit the books and be able to certify that
t hey have been done in accordance with GAAP or sone externa
certification. | see kind of a simlar framework here.

That gives nme a | ot of pause because |like we all know what
happened in the financial industry with respect to third-
party auditors, right?

But nmaybe we learn a little it fromthat. And
there are things to be | earned. For exanple, the separation
of the auditing function fromthe consulting function. So
for exanple, one thing to draw fromthat is you m ght have a
requi renent that the people, the firmor the individuals who
are doing the auditing nmay not be engaged in actually doing
alternatives assessnents for the conpanies, right. There
may be separate requirenments with respect to financi al
interest in the conpanies, what the other business |inkages
with the client are.

So | think it's dangerous, uncharted waters to be
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outsourcing regulatory responsibilities in this way. It may
be the only way to go. But if that's the case then | think
the certification requirenments for auditors have to be very
kind of carefully crafted to try and ensure that you get
that | evel of independence drawi ng upon the experience that,

you know, that we've gotten fromthe failures in other

ar eas.

And I'Il just tell you tal king about, you know,
experience. | haven't had experience in certifications but
| used to practice; | used to be a tax |awer. There's

pl enty of situations where sonebody asked ne or other folks
inny firmto provide a tax opinion that was supposed to be
an outside third-party, objective review and we were asked
to wite that for a client for whomwe did other services.
And | will tell you fromthe internal dynamcs of the firm
it makes a big difference if you have got other connections
with them | nmean, that's just the reality of it so you've
got to take that into account.

Specifics, | don't have real specifics to add here
because | hadn't really kind of spent a |ot of tine thinking
about that. But | think nmany peopl e who have experience in
this on the panel m ght be able to provide sone further
input. And I'll undertake to provide sone further input in
terns of |like what's done in other areas for an auditor if

that's sonmething that you think would be hel pful. Thank you.
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CO CHAIR CARROLL: Thank you, Tim Tod, | see

your flag. 1'mgoing to ask -- I'mgoing to put you in line
after -- I'msorry, good point. (M crophone not on.)
| see your flag. I'mgoing to put you in line

after Kelly because there may be an opportunity to rebut or
add to a nunmber of things --

PANEL MEMBER DELANEY: It was really
clarification.

CO CHAIR CARROLL: But let ne get you afterwards.

Kelly, it's yours.

PANEL MEMBER MORAN:  Thank you very rmnuch, Chair.

One of the things that | think you' re hearing in
this conversation is that there's a nunber of exanples of
t hese kinds of -- that could be anal ogous here. And it may
be hel pful for the Departnent to actually collect sone
i nformati on about those exanples and to do sone review and
actually put that down on a chart or sonething. | think
that that is one of the things |I'm hearing.

Anot her exanple is that the Water Board actually
teamed with the California Stormnwater Quality Association to
establish a programfor the certification of preparers for
the construction of stormnater pollution prevention plans
and there's a consideration for a simlar certification for
i ndustrial stormwater pollution plans that are required in

the statewi de comments. That process took about a year to
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set up. | think what actually hel ped the Departnent to get
sonme sense of how long it took, how hard it was, how the
deci si on was nmade, what the costs are, what's involved in

t he training.

Those exanples are just one piece of what woul d be
here. But it was surprising to me how quickly it was able
to be established and done and how the State chose to work
with this association that was considered trustworthy and
technically capable of ensuring the quality. Those kinds of
things | think are things the Departnment probably wants to
t hi nk about here. | would also really encourage exploring
what ki nd of partner organi zations m ght be out there and |
know t hat that has happened in the past. But as this grows
| think it is going to be inportant through this if you're
starting to think about that.

And with that regard | actually want to | ook
around the roomat the folks who are here and the nenbers
who may not be in the room W all are going to have a role
in maki ng sonething |ike this happen. Because no matter
what organi zation takes it on they are going to need the
prof essionals and experts in this field. And folks who are
really trusted, trusted by our l|arger conmunities, trusted
by the state, should be part of it. So this is not a
t heoretical discussion for us here. So |I amkind of putting

out the plea that we really need to be thinking about that
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and consi dering whet her we ourselves are going to be part of
maki ng it happen.

So with that 1'lIl go ahead to the main parts of ny
comments. | am being very practical about this. | have
sonme agreenent with both Ken and Tod. Ken's argunents cal
me though because | have had a nunmber of experiences where
the principal or partner in a firmleft and even though that
firmhad a certification, for exanple, to do a | aboratory
anal ysis or sonething else, the skill was |ost and the
quality of the work went away.

So | think that there is a way around that,
however, which is that there may be -- in fact | there
shoul d be consideration given to different types of
certification. That there nay be the need to have sone
topic area certification perhaps and that certification for
sonmeone who has got the breadth of capacity to be able to
not necessarily do every analysis but be able to nanage and
review those. And that certification |evel nmay end up being
the sane certification | evel that would be given to soneone
who woul d serve as an auditor.

And | do want to, | think Timdidn't actually nean
to say that those people who served as auditors shouldn't do
AAs. Maybe not for the sane firm But | actually think
it'"s really inportant that if there is an auditor role that

the auditors be people who actually do AAs. Because if they
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don't then they won't be able to understand the practicality
of that.

Wth regard to how the Departnment structures this.

G ven that the Departnent doesn't have a fee for service
authority | think under the statute it seens to nme the only
way it can do this is through accrediting one or nore
organi zations to provide this. And so | think we are al
kind of tal king about that nodel because we are accepting
that that's how it would go.

And the Departnent is going to be |Iooking for
organi zations that are trusted by all and they're going to
need to put sone words in the regs for that. And | keep
t hi nki ng about ensuring quality, ensuring transparency and
ensuring accountability as being inportant criteria for
t hat .

The organi zation for accountability I think is
really going to need to have periodic review of assessors
li ke actually auditing assessnents that are done, so have a
mechani smfor that. And the ability to revoke that
"approved" stanp or whatever it is that they are putting
there. Because that's what nmakes the notivation for the
prof essionalismand the quality of the firm

| think it has to be national in scale. And we've
heard nmuch, a | ot about the fact that a | ot of the

manuf acturers that sell into California, the fol ks who are
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doing this may not be in California. | think it also m ght
be a really inportant point about how it mght eventually be
international in scale. So we really need to not be | ooking
at a California organi zation but rather a way of doing this
that occurs on a national level. And that doesn't nean al
the training and everything el se has to be offered
nationally. W could do continuing education and
certification of courses. There's a |lot of nodels for that
t hat al ready exi st.

| think there's a huge interest in this anong our
prof ession for meking this happen. It won't grow the
practice. It's one of the things that will actually have
the intent of the Green Chem stry Initiative. A lot nore
people will probably get certified than actually submt
things to DISC. So it's just hugely inportant that way. |
t hi nk conti nuing education and re-certification are going to
be inmportant pieces of that.

And finally, because what we are talking about
isn't sinple, that as the process proceeds sone thought be
given to having a grace period before which there m ght be a
set of qualifications that are required. Then the
certification will take effect. But you may have to start
with sonmething | ess than you want here to allow us to
develop it. And that I'mnot sure about so that's al so

sonmething to think about. The stormwater thing was able to
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be timed so that it worked out. And there will be sone
timng in the selection of products and so forth. But |
don't know if those are going to mesh perfectly. So those
are ny thoughts, thank you.

CO CHAI R CARROLL: Thank you, Kelly. W are now a
little past five after ten. | have two people asking to
speak at this point, Tod and Joe, and I'd like to make a
comment at the end. | want to clear the next topic before
we get to our break. So just so that you manage your own
time versus when to take a break. So that's why | think
what 1'd like to do is close the conversation after the two
peopl e who have asked for the floor plus a short
intervention on ny part then we'll nove on to the next
topic. |Is that acceptable to you all?

(Affirmative responses.)

CO CHAIR CARROLL: Very good. Tod, the floor is
yours.

PANEL MEMBER DELANEY: Thank you, Chair. Just to
go to TimMs questions with regards to conflict of interest.
In both the programthat we operate under here under the

state of California and under the ANSI program that's
probably the strongest part of what we have to go through
and what the firmhas to go through. And it was originally
set up just because of the financial problens that happened

here. And since really in the greenhouse gas program
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especially in offsets, we're dealing with tons which are
then turned into noney. So the conflict of interest things
are there.

And al so there were the provisions that we were
tal king about, Kelly, with regards to getting the program up
and runni ng because, obviously, nobody has the
qualifications that we specifically want for certain things
that we are going to call these people. And so that they
get grandfathered in because they have the education and the
wor k experience and the other thing. And then over a period
of tinme these other ones cone in.

So a lot of these, especially the conpetency
requi renents for each of the things, DTSC woul d be
specifying to the accrediting body what they woul d see that
t hey woul d want plus naybe this group woul d be providing
sonme of that information. And then the outside body woul d
ensure they really ought to credit these fol ks so that they
woul d be conpetent to be in the program

CO CHAI R CARROLL: Thank you, Tod. Joe.

PANEL MEMBER GUTH. W heard M. Urich pretty
strong industry opposition to third party review. And |
think that's probably, that's an accurate expression about
how a | aw gets reviewed and that's where we're going to be
when the regs are rolled out.

But | think that Timis right. That what's
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happeni ng here, because of the |ack of resources in your own
statute, DTSC is going to have to outsource what is
essentially a governnment function to the private sector.

And that all the safeguards that Ti mnentioned and nore are
going to be required for two purposes. One, for it to
actually work, to reach substantive decisions that are not,
you know, corrupted by financial interests, financial
interests that soneone is going to have in the outcone.

And secondly, and this is ny main point. | think
| would urge the Departnment to consider the inportance of
public perception on the quality of the program People are
going to have to look at this programand trust it. Wich
is separate fromthe substantive deci sions.

PANEL MEMBER JOHNSON: Could | just ask?

CO CHAI R CARROLL: Go ahead, Dal e.

PANEL MEMBER JOHNSON: Joe, could you address the
trade secret part of it, since you are very famliar with
t hat .

PANEL MEMBER GUTH. Well just very briefly; |

think we're going to get into that in the next section.

Yeah, | expect trade secrets and confidential business
information clains to be extensive in the AAs. | think they
will cover the products that are involved, the alternatives,

the identification of alternatives, their technical

functioning. Possibly even, you know, their inpacts on
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human heal th and environment.

| nmean, | think that these AAs are not going to be
revi ewabl e by the public in any nmeani ngful way or by
conpetitors, by anybody outside the process. That's what |
woul d expect. That highlights the need for a systemthat
will actually reach good decisions and be trusted.

CO CHAI R CARROLL: Ckay, thanks very much. 1'd
like to make a bit of an intervention here nyself.

W' ve tal ked about what | see as a conti nuum
bet ween registration of industry certification. And nost of
t he di scussion here has been toward the certification side.

And | have to say that some of this discussion gives nme a
bit of free floating anxiety for a couple of reasons.

One is, because | don't exactly understand how
this would be inplenented ny inpression is it sounds very
conpl ex. And one of the things that concerns ne about this
process is that | think this is somewhat different from sone
of the things that have been brought up for anal ogies.
don't see this as being the sane kind of thing as financi al
anal ysis or accounting. | think it's nmuch nore qualitative
in many ways than it is quantitative the way an accounti ng
systemis.

And what worries ne particularly about this is the
nore conplex you make this system-- | believe there is,

believe there is an inverse relationship between the
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conplexity of the systemand the desire of people to be

i nvol ved. Peopl e have expressed the desire to keep peopl e
in to do these AAs in order to provide information to
soneone.

The nore conpl ex you nake this systemthe nore you
will drive people to make substitutions so they don't get in
this process. So | would sinply offer that you may find
that to be a counterbal ancing influence in ternms of the
programthat you put together. To understand the conplexity
of what you are asking people to do and the size of the wall
that you are building in terns of people wanting to
participate in it.

Going to the certification and training aspect of
it. Recognizing that if the training is outsourced, any
organi zation that conducts the training does so with a point
of view because | amnot sure that there are absolute
standards to which things are taught. And so at the very
least if that is to be done there has to be a multiplicity
of providers of that sort of training who are certified to
do it so that you aren't sinply seeing one proprietary or
guasi -proprietary point of view as to how you go about this.

And in ternms of testing if testing is done.

That's sonething that also has to be sonewhat point of view
neutral. And it may ultimately wind up having to be

sonething that the state does rather than to be outsourced
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to any individual organization.

So |l amjust a -- I'ma bit concerned about the
over head associated with training and testing and deeply
concerned about the conplexity of the programthat you
devi se and how many people you actually keep in it.

kay, that's nmy remark and thank you for listening
to that. Let's go ahead and nove on to Section Il if we
could, please. This is the validation of conpleted AAs. |
would like to allocate about a half-hour's worth of tinme to
this if we could. | don't want to truncate the discussion.

| want to make sure that we get our points out but | want
you to recogni ze that we do have a |linmted period of tine
that we can work this norning.

So with respect to validation. W kind of touched
this topic a little bit in the previous discussion. Wo
would Iike the floor? Joe, | think that nakes sense, go
ahead.

PANEL MEMBER GUTH. So just building, | guess, on
the coment that | just made and to touch on Dale's
guestion. So thisis all -- 1 man, | really do think that
the CBI and trade secret issues are going to be driving nmany
of these AAs into a process that is just not reviewabl e by
the public. As a lawer | have worked with intell ectua
property --

THE REPORTER: |Is your m crophone on?
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PANEL MEMBER GUTH: Am | on?

M5. BARWCK: Cet right on the mc.

PANEL MEMBER GUTH. Ckay. | have worked as an
intellectual property lawer and | think that the default

position is going to be for conpanies to claimCBlI and trade

secrets. | nean, why not? And it will extend to
everything. It nmay even include algorithnms that are used,
you know, by assessors. | nean, why not? It's all CB
probably. | mean, people are, | think already they are

devel opi ng al gorithnms and keeping them as trade secrets

internally.

So | think it's going to be very sensitive and
it's one of the reasons -- it's one of the things that's
| eading us to a process -- and we're going to see later, you

know, it's going to be quite an extensive process | think to
have one that can be trusted, whether it can be appeal ed,
ways to resolve conflicts between different AAs, all the
things that are comng up later. And that's going to nake

it expensive because the user is going to have to pay for

t hat .

So a solution cane up as we were tal king about
this in the subcommttee which was, well, maybe, maybe we
could create a separate track and that's what Option I1-B

evaluates. That's the one | want to nention in a little

bit. And that would be to create a second option where a
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separate way to do this, which would be a much sinpler track
where nore responsibility could rely on conpanies. | think
you still need to have certification, still need to have
conpet ent assessors.

But what if there were no CBIs, no trade secret
claims in an AAso it was conpletely transparent? So then
it my very well be possible to have a nuch sinpler process.

To have the assessors do it, put it out into a domain so
peopl e can see it, conpetitors, the public, academ cs. Have
nore transparent access to such an AA

And then maybe you don't need to have all these
saf eguards that we have been tal ki ng about or a rmuch | ower
| evel. Which would be much cheaper, much | ess expensi ve,
much | ess extensive. So the tradeoff here that was
suggested in this would have a sinpler, cheaper, |ess
bur densone process for situations where a conpany does not
claimany CBI or trade secret in the AA

So it kind of puts conpanies a little bit to the
test of, well, is the CBlI really valuable, you know? So
it's not just a default, oh yeah, stanmp everything CBI. |
mean, it's just so easy to do right now, that's what wll
happen. So it could be adjusted a little bit because there
are some costs and expenses associated with that.

And | think we have seen in other circunstances

that many tinmes where it is a cheap and easy default, CB
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trade secrets get clainmed. But if there is sone expense
associated with it, it gets rethought and maybe it's not so

inmportant. So that would be, that woul d be the proposal.

And | think that, | think that there is support for that
tradeoff, | can't really speak for everybody of course, but
inthe -- in the NGOs and in the academi c comunity.

CO CHAI R CARROLL: Thank you, Joe. Dale.

PANEL MEMBER JOHNSON: | think we're kind of
dropping out 11-C, the kind of a technical review panel,
because that becane too resource-intensive.

CO CHAIR CARROLL: Dale, | think you coul d speak
tothat if you' d |ike.

PANEL MEMBER JOHNSON:  Yeah, okay. Well, one of
the things -- because actually I was the one who was
proposing that in the subconmttee. Wat | was attenpting
to do in that was to sinplify the process and get it where
it was kind of standardized in a certain way that woul d then
reduce the resources comng fromDTSC. And | didn't take
into consideration that it would be resource-intensive.

Havi ng, you know, sat on sone of those panels, you know, you
get the information and it becones relatively
strai ghtforward.

So | think what it boils down to then is how nmany,

how many tinmes does a third party actually review the thing

before it's approved? | think that's where we have gotten
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down into this particular process. So if, in fact as we
wer e discussing previously, if a third party is involved in
it, the third party is certified and does the -- you know,
does the actual review of the AA, then this particular part
of it, the question boils down to, do you get another third
party into reviewit after that?

And so ny feeling -- you know, | have actually
done a 180 on this as we are sitting here this norning as to
what | originally proposed. So |I amthinking that, you
know, based on these other discussions a third party,
certified cones in and does this. Then DISC then takes
action on it. And then sonebody else in our conmttee said,
it actually gets into the public forumat that point and
there's a lot of, a |lot of debate that goes on. So I think
if it's a certified third party doing the process as the
process is going on you don't need another third party to do
it. And then ny panel has disintegrated into -- actually,
"1l drive ny panel hone.

(Laughter.)

CO CHAI R CARROLL: Thanks very nuch, Dale. It's
nice to know there's a service conponent in what you're
doi ng here as well.

| have Tod, Timand Art.

PANEL MEMBER DELANEY: Is that for ne?

CO- CHAI R CARROLL:  Yes.
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PANEL MEMBER DELANEY: (kay, thank you. Mne wll
be very sinple. Just to support what Joseph had put out,
which is the I1-B one. And there's a lot, at least in the
st andards devel opment world, that's going on now, especially
in the carbon footprinting standard that will be com ng out
maybe in about a year fromthe International Standards
Organi zation. This is exactly the way it is set up al so.

| f you -- and because there is a lot of life cycle
and trade information, trade secrets with regards to the
gate-to-gate of what is produced by various manufacturers.
So the way it has been set up, the way we set it up is
exactly like I1-B and that has gotten a ot of traction with
i ndustry. And also the NGOs |ike it because they are going
to be able to see a lot nore information. So it's a good, a
good way out.

CO CHAIR CARROLL: Thank you, Tod. | have Tim
Art, Kelly, Roger and Bob.

PANEL MEMBER MALLOY: Thank you. There's just

like so much meat to this short page. | think this is
really -- sonmebody said how wel | -devel oped this stuff was.
It's concise and it's really laid out well. | had a couple
of comments starting with I1-B.

| like the general approach that Joe |aid out
about trying to create incentives to not evoke trade secret

claims. The concern | have is some of the underlying
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assunption. | nmentioned a little bit of this yesterday.

One underlying assunption is that if you have transparency
then there's going to be a very vibrant and extensive public
review and comment period that's in inevitable and that
that's going to cone through things.

Honestly, | don't think that's -- experience has
shown that that doesn't actually happen when you have
prograns |ike this. | talked a little bit about Title V
yest erday where dependi ng on how you structure the program
if there's a lot of AAs the folks that you' re dependi ng on
to engage in the public comrent review fromthe NGO and
consuner and comunity-based groups, they are not going to
be able to deal with that. And that's what happened in
Title V, that's what happens in a ot of permtting prograns
l'i ke this.

In terns of the conpetition kind of driving it. |
t hink, yeah, that's valid, that could happen. But there's
also a lot of history in the world of regulation about where
conpetition was set up that firms actually have a nuch
greater interest in maintaining the status quo. So there is
either an inplicit or even explicit kind of nove anong the
i ndustry players for nobody to step forward and ki nd of push
things but rather they want to maintain the status quo. So
|'"'mnot sure that if we do that -- | do like the idea, |

j ust have sonme real concerns about that.
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But | do think this underlying notion of, you' ve
got to figure out a way to dis-incentivize the use of trade
secrets is right. | think there's a nunber of ways of doing
it. It seened like there was a comment or note sonmewhere in
here that tal ked about, well could we translate the
information into kind of |ike hazard information. | think
maybe it was Lauren who said there m ght be nmechanisnms to
extract the relevant information and to parse away
proprietary information so that it's usable.

The ot her issue about algorithns, folks using
al gorithnms, you know, won't want to share those so they'll
claimtrade secret. WIlIl one way around that is to say, you
can't be certified if your -- if the algorithmthat you are
using is claimed as trade secret. Maybe that would drive
peopl e away fromcertification. M guess is it wouldn't if
there was a | arge enough market out there. The other
approach is one we have been tal ki ng about, which is whether
DTSC shoul d establish sone default standards or suite of
standards or algorithns that could be used, in which case
that gets rid of that problem

On this other one about the technical, the
scientific review panel, Il-Cand Il-D. | think that's got
actually a lot of value to it, although |I agree that the
resource issues are a concern. But |let ne make a suggestion

about maybe a different manifestation of that, which would
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be, if you take the view that this programout to be rolled

out in stages and therefore ought to start with two or three
or a couple of chem cal product uses. Do AAs on those first
to gain traction and under st andi ng.

One coul d i magi ne that what you do is you woul d
create a technical scientific review panel for those
original ones, right. So this would not be every AA gets
reviewed but the initial few get reviewed by this panel. So
that would help with those particular AAs but it also would
help in terns of developing in an environnment where you have
got lots of different stakeholders interacting and
devel opi ng sone kind of nore generalized notions about what
AAs ought to | ook like.

You know, you m ght set up a separate technica
scientific review panel. You m ght even, you know, for this
thing out of your existing Green Ri bbon Science Panel
There's lots of very know edgeabl e fol ks on here. And for
the areas for which maybe you needed nore information
t hi nk you probably have the discretion and ability to add
nore people. Maybe get rid of a few people. You know, get
rid of the | awers.

(Laughter.)

PANEL MEMBER MALLOY: But |1'mjust thinking, |
think this has a |lot of value, even if it's not sonething of

a permanent part of the program It has -- | think it has a
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great deal of val ue.

And then the last thing | just wanted to say on
Option 11-B. | amvery supportive of the notion that you
need accountability within the conpany. |In New Jersey we
call it the designated felon rule.

(Laughter.)

PANEL MEMBER MALLOY: It's also in the federa
standard and California has in a |lot of permtting where
when sonmebody subnmits an application or in Title V when you
submit a conpliance certification, a high ranking corporate
official has to say, you know, | reviewed this and | have in
pl ace a reasonable systemto assure that this has been done
in conpliance with the law and | certify this under penalty
of perjury.

And that's where the designated felon part comes
in. And | have to tell you, |I did Title V permtting
applications as, you know, a practitioner and it got the
attention of upper |evel nanagenent. People really asked
guestions when they knew when they signed this they were
saying they were involved in the process, even as an
oversight role. And | would actually expand I1-B to say,
you shoul d have the conpany that is submtting the AA have a
hi gh | evel corporate officer sign

And with respect to an auditor. The auditors when

they do an audit or the assessors -- and naybe Tod this is
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al ready part of their standards. They should be certifying
under what ever, sone standard, that they have done it
according to this. And if they don't, if they haven't done
it in that way there ought to be consequences that flow from
that. Maybe with respect to their certification, also with
respect to perjury. So thanks for your patience with ny
coment s.

CH EF DEPUTY DI RECTOR MADRI AGO. Can | ask a
clarifying question here?

CO CHAI R CARROLL: Certainly.

CH EF DEPUTY DI RECTOR MADRIAGO O nmaybe it's not
clarifying. Yeah, it is. | would like some conments from
t hose of you who are intrigued by the idea of the panel and
certainly what Tim has suggested in ternms of maybe | ust
doing it on the critical few m ght be nore doable. But know
that the ideas that were suggested largely included having
sonme kind of public participation along with the review
panel .

| am uncl ear how do we do that, given that | do
expect there to be, you know, trade secret clains that wll,
at | east sonme of them be approved by the Departnent. And |
woul d think for the panel to be able to review they are
going to have to have access to everything that's in the AA

And of course there have to be sone provisions where they

keep that all secret. But how do we -- how do you see that
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wor ki ng?
CO CHAIR CARROLL: Are you asking Timthat or?
CH EF DEPUTY DI RECTOR MADRI AGO. | am aski ng
anybody, anybody who m ght have thoughts on it.
CO CHAIR CARROLL: So why don't we ask people to

enbed that in their cooments if they have a point of view on

t hat .

CH EF DEPUTY DI RECTOR MADRI AGO. That woul d be
great.

CO CHAIR CARROLL: Let's go ahead with the order
then. Art.

PANEL MEMBER FONG  Thank you, Chair. | am
actually -- you know, | know that there are sone systens to

-- sonething today where a third party's validation or
certification for all conpleted alternatives assessnents.
And so | liked Joe's approach. Either doing, having
certification or having the flexibility of making your
alternatives assessnents really transparent. | like the
flexibility.

But | was thinking. There mght be some way to
overcome sonme of the resistance to Option I1-A you know,
requiring third-party certification of all conpleted
alternatives assessnents. So | think that sonme of the
guestions that we m ght want to ask and, you know, have DTSC

specify is what actually would constitute certification. So
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| think if, you know, the industry would know that, then

t hat woul d overcone sonme of the resistance. So, you know,
what are the standards by which an alternatives assessnent
woul d be certified?

CO CHAI R CARROLL: You nean val i dat ed.

PANEL MEMBER FONG |'m sorry, thank you, Chair.

So | think that m ght, you know, be hel pful.

And in ternms of Option I1-B, | agree with Joe and
TimMs points. And also what you said about to eval uate an
open process and it goes on and on. | think a concern --
sonme of the concerns m ght be how that m ght, you know, that
process m ght delay the introduction of safer products into
California commerce and al so how that m ght actually bl ock
i nnovation. So | think having, you know, very specific
timelines fromDTSC in terns of their response is really
i mportant.

And in Option II-C. | just, you know, | don't see
that can work unl ess -- because what are the qualifications
for these, you know, volunteer non-paid nenbers for the
scientific review panel? Because highly qualified people
are going to have pretty high, you know, tine demands. So
how are you going to get these people to attend?

I deally, | nean, we can get an arny of Julia
Quints, that would be great. But other than that | don't

see how that's going to work. So that's just sonme of the
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comments and just suggestions on how to overcone sone of
these -- for getting -- for the requirenent of validation of
conpl eted alternatives assessnents. Thank you.

CO CHAI R CARROLL: Thank you, Art. | was just
struggling for a nmonent with the visual of an arny of Julia

Qui nt s.
(Laughter.)

CO CHAIR CARROLL: W are now at 10:32. | see
still have three flags and 1'd like to have a little bit of
time at the end. 1'd like totry to wind this dowm no |ater

than a quarter of 11:00 if we can so pl ease nodul ate your
comments accordingly. Kelly, it's yours.

PANEL MEMBER MORAN.  Thank you; | shouldn't take
too long. | think in terns of the planning situation,
al t hough I understand the industry concerns about the scope
and nature and so forth of the third-party validation
can't see how DTSC coul d handl e this budget-w se and
actually do this work and get a reasonabl e anount done --
for dealing with these without the third-party validation
So | see it as an essential thing.

If it were possible for the Departnent to charge a
fee and bring on additional staff and really fully fund a
conprehensive review | mght feel differently about that.
But at this point, under this structure | wouldn't -- |

heard the industry's concerns and | think what Art suggested

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N kB O © 0 N o 00 »h W N R O

316

is areally good path forward for it's trying to reduce sone
of that uncertainty and fear. Because | can understand why
you'd | ook at those and say, it could cost a fortune and
there would be all kinds of problens. But |I think if it's
wel | -defined that it ought to be a workabl e and not

unr easonabl e burden

On the I1-B, what Joe raised. 1'd still want to
think about that. But | would like to point out that the
Departnment had a really bad experience with trying to get
public review SB 14 plans. And part of that was that they
weren't like up on the web so everyone could easily grab
that and part of that was that there were just so many of
themand it was really overwhel m ng for the environnental
comunity.

| think we will see conpetitor interest here. |
think Tims a little nore dismal than | amto that. | am
very optimstic that conpanies are going to rise to the
chal l enge of finding alternatives. And then they are going
to want to protect their market share by providing their
i nput to DTSC on this.

But the bottomline for me on this whole
scientific panel and all this stuff is, are we really
appealing the AA or the Departnent's decision? And | think
the active thing here is the Departnent's decision and

regul atory response, what are the next steps? That deci sion
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is the thing and | think there's a little process question
to be worked out in consultation with your |awers as to how
to handle that. | really amnot clear that there is val ue

i n having fol ks appealing the AA and doing a whole round on
the AA before we ever get to a deci sion.

The Departnent’'s decision may be, well let's do
this regulatory thing and we want sonme nore work on an AA
That deci sion mght be appealed. O we want nore work on
the AA and we aren't going to require any regulatory thing.

That deci sion m ght be appeal ed. But just gyrating around
on the AA | don't think that brings value. So that's just
sonmet hing to think about.

| think in ternms of a review panel, if there is a
function for that, and I'mstill thinking about that. That
if the initial one that Timsuggests and perhaps using a
subset of the Green Ri bbon Science Panel m ght be a good
initial phase thing.

And | am al so very concerned about the whol e
appeal process. A great reason for that is that | have seen
ot her exanpl es where, again, it just delays action. |If you
bring anything it becones such a burden. And the best
exanple of that is the EPA pesticide cancellation process.
The EPA has the authority to cancel a pesticide that poses
unreasonable risk to public health and the environnent.

And they never use that authority because it is so
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burdensone for themto get through that process. They have
to go to a science panel then their admnistrator, then it
can be appealed to court. So they basically find they never
can inplement that authority. And | amreally worried about
creating a structure here that is anal ogous. That is just
so burdensone that DTSC actually w nds up not being able to
use the very authority that was provided to it by the

| egi sl ation. Thank you.

CO CHAI R CARROLL: Thank you, Kelly. | have
Roger, Bob and Lauren and then I'd |like to wind this down at
t hat point, please. Roger.

PANEL MEMBER McFADDEN: Thank you, Chair. There
is no doubt that validation is going to be needed here
somewhere within this process. To Joe's point, sonme wll
claimCBl to use it as an off-ranp. At the sanme tine sone
will use full disclosure or full transparency as a shortcut.

In both cases it would strike nme that validation is
i mportant.

Because what is full disclosure? Wat is full
transparency? It is -- are we accepting -- does DTSC accept
that what is disclosed is full disclosure? And if you allow
t hat organi zation or that conpany to use that as a shortcut
and to reward themfor that, it could be that you wll
encourage themto appear to have full disclosure when in

reality maybe it's not there. So without validation there
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may not be a way to know that.

And also this idea of research, drafting,
assessing and auditing. Those are kind of the four things I
t hi nk about here. That is, soneone in your organization has
to research to be able to tal k about those 13 things. And
it my require a lot of different people |like Tod had
suggested. Then there is the drafter who drafts. So they
take the research and then they draft to that. So they
wite the response. And then you have an assessor who has
to assess what has been witten. And editor or whatever who
assesses it. And then there is the auditor. And | think at
each level of that there is a different -- you could have a
kind of certification if you wll.

Maybe you don't need certification externally for
researchers and drafters because businesses will do that
internally to be sure that they get a good bank for the buck
so they don't have to go back and do it again. But then
when you get to the assessnent and to the auditing piece it
strikes nme that there needs to be sone neasure of
certification there.

| think it's a mxture of these. | can't see one
of these options, to ne the scientist, that fit perfectly.
| think, if you really think about it, there's two or three
of these maybe pieced together. Including the |ast one,

which I think Timso eloquently suggested in the
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accountability piece. Holding sonmeone fromthe organization
at a pretty high level to be accountable. Thank you.

CO CHAI R CARROLL: Thank you, Roger. Bob

PANEL MEMBER PEOPLES: Thank you, Chair. Ww, |
agree with many of the things that have been said here so |
really kind of want to reinforce a thought or tws. First of
all, I"'mrem nded of the statenent that was nmade by a fornmer
president that was related to the idea of trust but verify,
okay. And | think that we are tal king about an el enent of
trust but verify here so we are tal king now about how do we
i npl enent the verification part of this process.

| think it's fair to assunme good intent and an
exanple | want to give you is a California, a very large
California global corporation is on a mssion to elimnate,
you know, chem cals of concern fromtheir workplace. And
t hey asked suppliers to fill out very el aborate detailed
forms and then they had sone hired consultants | ook over
that material to hel p guide their judgnent.

And it turns out that with all of the integrity of
an honest response a conpany was conpl etely unaware that
they as a supplier of a final product, call it a piece of
furniture, did not know upstreamthree steps up a chem ca
of concern was enployed in the process and in the product.
So when they filled out the formthey said, we don't

f ormal dehyde or whatever it was. But to the person who was
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doing the checking it was really obvious that in fact it was
there and t hese people were caught totally off guard.

So there's got to be a nechanized -- a nechani sm
to allow for that type of eventuality. And | don't think it
shoul d necessarily be punitive so you can encourage peopl e
to come forward and acknow edge when this kind of thing
happens. So that's sort of one part.

The second is that -- and | think Roger just said
it inand |l wote it in m notes as | was |listening to al
this. CQdette, you have on the front of all of these
wor ksheets, "many options are not nutually exclusive.” So |
t hi nk, you know, whether we use the word "option" or
"“conponent” or "element A, B, C' | think several of these
things are really valuable in a nunber of applications,
particularly in this one.

| really like the idea of Option B where there is
an incentive, and maybe you say an el enent of reward, to be
conpletely transparent. And the marketplace will deal with
the analysis and the veracity of that information in its
nor mal nmechani sm goi ng forward.

You know, as the guy on Subcommittee 3 that threw
out the Option E here | really appreciate Tinms pragmatic
experience on that. Because at the end of the day, you
know, | know from ny corporate experience that those

signatures don't get put on the docunent until sonebody is
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pretty darn convinced that you have run all the traps and
you're pretty sure that the data is reliable, accurate and
defensible. So | really think that this is a strong
conponent for this particular section of the regs for
consi deration going forward.

And | believe that -- hang on one second here.
Yeah, | think that pretty much covers my observati ons.
Thank you, Chair.

CO CHAI R CARROLL: Thank you, Bob. Nice socks, by
the way. Lauren.

(Laughter.)

PANEL MEMBER HEI NE: Thank you, Chair. He's just
trying to outdo Art.

| wanted to address Odette's question of this
deci di ng panel and the transparency and touch on sonet hi ng
that Kelly said about are the appeals intended to appeal
el ements of the AA or the decision of DTSC

| think a technical and scientific review panel
could be very useful in terns of appealing elenments of the
AA. But | think it would be back-1evel rather than
reviewi ng a specific product assessnent; it mght be | ooking
at the various nethods that were used within the AA. So the
scientific review panel m ght be assessing the algorithm
that went into | ooking at a carbon footprint or assessing

t he approach that was used in assessing the chem cal
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toxicity, things like that. So the scientific review panel
could be very helpful in sort of fleshing out the science
behind the tools and the approaches used in an AA

And al so sone specifics. | was saving ny comrents
because | think that the technical panel could be very
useful for conflict resolution. And that could be specific
to chemcals in product toxicity between 10 and 100 or
between 1 and 10. Those are questions that reasonable
t oxi col ogi sts will disagree on.

And so having a scientific body nmake a deci sion,
that's been very inportant say with EPA's Design for the
Envi ronnment where two different conpanies are qualified to
do assessnment work for a product. And sonetines they cone
up with different answers for the sane chem cal and then
there's an arbiter. Sonmebody who says, no, we are going to
go with this value because there are 300 tests for it. And
you could go one way or the other but they pick one. So now
everybody can nove forward because you have got an agreed-
upon point to work. And you don't have to revisit it again,
it's been decided by an expert body.

CO CHAI R CARROLL: Thank you, Lauren. Joe, you
wanted a short intervention here.

PANEL MEMBER GUTH:. Yes, just very quickly.

You' ve heard the transparency track develop. | think it

probably woul d be appropriate to have sone nmechani sm for,
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for input into the AAto actually have an inpact on the AA
I n other words, maybe an appeal to DISC. Hey, there's a

probl em here or there's an error nade. O coments filed

with DISC before it makes -- decides on a response action.

There's got to be sonme kind of mechanismfor actually

i ncorporating review by other parties into the substance.

CO CHAI R CARROLL: Thank you, Joe. And | would
like to take the opportunity here as well. It seens to ne
that the validation issue is conprised really of three
conponents, transparency, information quality and anal yti cal
correctness. And let nme take the things in this order.

| think Joe's idea of sonething of a roller bar
for a totally transparent AA is a good one. The question
al ways has been how you deal with a CBI that's incorporated
inthis. | personally think this is a |ess conplex problem
at least since we are all tal king hypotehtics at this point.

| think it's a | ess conplex problemthan it's nade out to
be and here is a solution | would readily propose.

Most of the CBIs that you' re going to be talking
about, | think, would go to the identity of the material.
But remenber, the hazard information, at |east | suspect
hazard information, would not be CBI. So the nunbers would
be there but the identity would be vaguely described. So
i nstead of saying, dodecylam ne you m ght say an aliphatic

am ne of greater than six carbons or sonething of this
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variety in way of masking that. But that would be the | eve
of what CBlI woul d be.

A way of dealing with that would be, in the case
of claimng CBI our requirenment would be to engage a third
party to, in essence, validate that what you have said here
is representative and correct. That in fact what you were
tal king about is an aliphatic am ne of greater than six
carbons and the nunber that's produced there is correct.

It's sort of, it's sort of the same thing as if we
were, if we were cutting cards. And | cut the cards, | have
to beat a six of spades, | know the card I'm | ooking at and
| say yeah, it's bigger than a six of spades. Now you
woul dn't trust that. But if you sent sonebody over to | ook
over ny shoul der and say, yeah it is, then you at |east
validated to that extent that the information that's
produced there is accurate to what's been represented. So
you m ght consider that.

The second thing, with respect to information
quality. And we had the discussion in the subcommittee
about the concept of checkers checking checkers. And that's
on the way to throw quality into a situation

One of the things that you m ght consider,
particularly if you go to the extent of having this cadre of
certified practitioners, is that there is the sanme kind of

obligation to your profession in this area that you have as
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a professional in any other area. And that is, to act as
vol unteer peer reviewers of publications in your area. And
of course as ACS we rely on this. W have peer review
publ i cati ons and peopl e vol unteer as peer reviewers because
t hey know they are going to be publishing as well.

And there may be an opportunity to create not the
ki nd of panel that goes through and rechecks all the
calculations and in essence redoes the AA. But reviews it
in the sense that a reviewer does, which is to say yeah,
that | ooks like it makes sense to ne. Yeah, that's
essentially accurate. No, this needs nore work, this isn't
clear to ne.

And you m ght be able to do that w th what anount
to volunteer peer reviewers. Not a set panel but a rotating
set of peer reviewers. You could even inagine that the
peopl e who propose the AA m ght propose reviewers in the
same way that soneone who publishes an article proposes
peopl e who coul d act as peer reviewers for it.

The third thing is, analytical correctness. And
this is a place where | hope we don't get to. Because as
Lauren points out, it is entirely possible that you' d have
two different nunmbers, for exanple, for the same commodity.

O you have two different ways of doing the anal ysis.

There isn't going to be, | think, one correct

answer for any of these AAs. | think there are going to be
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different points of view and different ways of bringing the
anal ysis together. The question is, has it been done
rationally, does it nake sense, does it hold together? So |
am not so concerned about getting the right answer because |
amworried that in many cases there nmay not be a single
right answer. And thank you for the opportunity to

i ntervene.

W are now at 10 m nutes of 11:00. W have two
topics left to talk about and then we have an opportunity
for the director to take us a little bit through what our
time mark m ght be going forward.

So what I'd like to do is bring you back -- |
think you can still have 15 minutes. |If | could bring you
back at 5 mnutes after 11:00 by this clock and | proni se |
wi |l have you out of here by noon.

(OFf the record at 10:50 a.m)

(On the record at 11:05 a.m)

CO CHAIR CARROLL: Al right, why don't we go
ahead and take our seats for those of you who are the
bitter-enders in the cromd. | know we have -- | think we
have managed to drive off Ann and Bruce and we are going to
very quickly after this drive off Ken. | appreciate the
fact that you schedule a nmeeting until 12:00 o' clock and
everyone gets their planes for 11:00. That's sonmething of a

ref erendum on the di scussion that you're having.
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Here is what we're going to -- here is where we're
going to go for the next, the next few mnutes. W have two
nore topics that we have to discuss, the conflict resolution
and the work plans. Then there is the summary. | don't
intend to take 15 minutes to sunmarize the day but | want to
telegraph this to Cdette. | would like her to use at | east
a part of that tinme to tal k about what she's heard, things
t hat she hasn't heard, if there are other comments that
she'd like to have fromus on areas up to this point and use
that as sort of a final, a final process check, Odette. And
then after that, Debbie, the floor will be yours and we'l|
adj ourn after that.

So let's go ahead and go on to Section |11
Conflict Resolution. And Cdette has teed this up for you
and I would open the floor anyone who would like to nake a
comment. Lauren, go ahead.

PANEL MEMBER HEINE: |1'll nake it a comment since
Ken and I will need to |l eave relatively soon.

(Laughter.)

CO CHAIR CARROLL: This would be voting with your
feet, Lauren, be careful what you say. Go ahead.

PANEL MEMBER HEI NE: About the idea of conflict
resolution. And | think it builds on sonething that you
said, actually, about the idea of peer review versus

val idation. That those are -- peer review has been a pretty
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successful approach. W have been talking a | ot about

val i dation, having some body or sone body of people do the
checki ng work versus having sort of a system by which public
review can provide a sort of validation. That's where the
transparency idea cones in.

And then | think there's another, a m ddle ground
where nmaybe it's not the entire public has review-- is
doi ng the revi ew because not the entire public has the
expertise but where you have a set of peer reviewers who
val i date i nformation

And again | think that we need to break down the
AA into the (A-(M parts. That | think we're going to find
that different organizations of people have different areas
of expertise, whether it's hazards or carbon footprint or
water. And that there may be ways of building systens. And
this addresses the note whereby you coul d have, for exanple,
a shared chem cal database to which conpetent individuals
have access.

And by the act of sharing the data and they are
constantly inproving and popul ating informati on on chem cal s
that they ook at. And then by using the sanme data when
t hey di sagree they can talk about it and -- or they can use
sonething like a scientific expert or OEHHA to break a tie.

You know, if your product toxicity is between 10 and 100 or

between 1 and 10. There is a way of sharing, | think, the
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bui | di ng bl ocks of an AA and really thinking through what
are the building blocks and what parts of those are discrete
and what parts of that can be shared that does not really
affect trade secrets.

As Bill, you were saying, you could share
information on the toxicity of a chem cal w thout sharing
that that chemcal is in a certain product. And | think
that's witten into the regul ati ons too because you' ve got
this sort of -- the product information -- the chem cal
i nformation hel ps i deas.

So | just wanted to point that out that -- and |'m
not going to make a specific reconmmendati on here but the
idea is to | ook for building blocks and | ook for ways of
using a shared systemto provide the kind of peer review
that will validate information and all ow people to address
new i nformation as it cones up. Because as we know, REACH
is in place and new data are conm ng out every day.

An assessnent, for exanple, of a chem cal m ght
becone outdated six nmonths fromnow So there needs to be a
living process whereby information can be updated. And |
think the best way to do that is to nake it as open as
possi bl e and all ow for a process of people to say no, that
estimated val ue should be replaced with this test result,
you know, as things nove forward.

So | am not saying exactly howto do it but just
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to keep in mnd that it's possible to build a shared

pl atform on peers who can keep updating it so that DTSC --
no one organi zation or body is responsible for that anount
of work, which will be overwhelm ng. And nmy experience with
tools like CeanGredients and things |like that is that you
can build a living database with checks and bal ances in it
that allows for transparency.

CO CHAI R CARROLL: Thank you, Lauren. Ken then
arbitrarily Dale and Kelly. Sorry.

CO CHAIR GEI SER.  Thank you, Chair. So |I guess ny
understanding is the technical and scientific review panel
was initiated by Dale. For the general kinds of reviews
t hat we have spoken about before | do think it is too nuch
to ask this panel to carry all of that and nuch nore
attracted to the idea of trying to work with these certified
assessors and validators out in the actual market for it.

But on this issue, on the issue of conflict
resolution, on the issue of really trying to deal with
different alternatives assessnents or different, the reviews
for the alternatives assessnment, finding conflict and I'm
sure that we will see these kinds of things. Here |l think a
techni cal and science review panel makes sense and one that
is sort of contracted by the Departnment to actually do
t hese.

And the way we do it in the Toxics Use Reduction
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Program there is a science review panel that is managed by,
inthis case, the Institute. That conflicts conme to that
panel. And the way we divide it up is the science panel
nmust make a reconmendati on based on science, on the science
and techni cal questions.

But they do not have the ultimte recomrendati on.

It cones back to the Institute then to consider the
econonmi cs and other policy inplications of that decision and
t hen makes a recomrendation to the State. And the reason
for that is we wanted to nake sure that the science panel
really focused only on the science questions and was free of
having to | ook at what the consequences of their decision
woul d be.

And so if you do do it | would urge that you keep
t he science and technical issue very cleanly separated from
the policy and economc inplications of a deci sion.

CO CHAI R CARROLL: Thank you, Ken. Dale.

PANEL MEMBER JOHNSON:  Yeah, just to tal k about
the peer review process. So for instance -- and it is not
necessarily anal ogous with the peer review of a journal
article or even a grant because when we do that you rarely
have to state your conflict of interest. So you review
articles, you're going to review grants within your own
area. And quite frequently it's a conflict of interest but

it's never stated that way.
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However, when you get into the kind of process
that' s decision-based. And essentially what you're saying,
Ken, is just keep it on the scientific part. But also it is
not a conflict of interest because it is scientific
expertise. Wen you get into a decision process that's --
where you are going to make recommendati ons on a deci sion,
then you have to be able to state your conflicts of interest
in that particular case. So that's kind of the difference.

One of the things that | was thinking of when Joe
was nentioning the, kind of the accel erated, transparent
track versus maybe a CBI track. And the fact that we got
into the discussion where DTSC cannot charge a fee for
certain types of things, it cannot add a certain burden onto
the CBI track in that particul ar aspect.

But what you could do, | think, and you have to
check this. | think that to dis-incentivize the CBlI track a
little bit you could actually attach a scientific or a
review board on to that process. That the manufacturer then
woul d have to establish that board and pay for the cost of
that board to actually be part of the process to keep it
CBI. So it kind of gets it out of the idea that you have to
charge a fee through the regulations but then there's a cost
to it that goes to the manufacturer who is doing that.

CO CHAI R CARROLL: Thank you, Dale. Kelly and

then | have Tim
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PANEL MEMBER MORAN: |'mjust going to comment on
a couple of aspects of this. First, | have heard a bunch of
di scussion of the validation that kind of goes to this piece
too. | guess | had been envisioning nore of a peer review
process but not a volunteer one. | think this is going to
be way too big of a job for professionals to take on as a
vol unt eer thing.

But | had been envisioning that the approach that
the validator/reviewer would take woul d be nore anal ogous to
that of a peer review rather than actually redoing every
calculation in the thing. And actually this is sonething
the Departnent, the |level of and scope of this is exactly
what Art, | think, is thinking about. You know, what does
this entail, will help nake this conversation nore valid.

Part of the peer review process is that when you
are publishing a paper you'll get back a set of comrents and
the editor of the journal will make a decision, the paper is
suitable for publication; the paper is suitable for
publication with revisions, the nost common; the paper is
not suitable for publication. And just |ike that process |
woul d expect that the person who prepared the AA woul d
recei ve back a, this AA needs to be fixed and then re-
reviewed; this AA needs sonme mnor corrections that you
coul d make and then submit the whole along with the review

to the Departnment; or this AAis good to go as is, in
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probably sone instances. So | would expect that would help
deal with sone of this conflict problem

In terns how to think about and approach the
di fferences anong AAs. One thing I'd just encourage the
Department to think about is the fact that it will have the
benefit of receiving all of the AAs for a product chem cal
conbi nation. Hopefully at once if you set the schedul e at
once. Then you can | ook at themall together and figure out
what's going on. And although there nay be differences in
nmet hodol ogy, do those differences matter? Do they matter in
terms of the regulatory decision you' re going to nmake and
what's goi ng to happen goi ng forward.

And then finally, | was kind of hoping sonebody
from OEHHA woul d be here. There has been some di scussion
about differences in the hazard information. And that
concerns nme a | ot because | guess | had been anticipating
that the hazard information would be, would be finding its
way into the clearinghouse and in fact that OEHHA woul d be
the arbiter of what are the right nunbers and when there was
any dispute in nunbers that those should be the nunbers that
go into the clearinghouse.

So | guess |I'd encourage that the Departnent and
CEHHA have sone conversations around that aspect because |
amworried about exactly that kind of thing. And that

shoul d be able to be figured out up front because you don't
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really want assessors and conpani es naki ng deci si ons and
then finding out that the nunber was wong. Thank you.

CO CHAI R CARROLL: Thank you, Kelly. Flags down
if you are not asking for the floor, please. Timand | wll
make a short comment afterwards if there are no other
requests for the floor. Tim go ahead.

PANEL MEMBER MALLOY: Thank you. When | think
about Section Ill and conflict resolution | cone to it with
the notion of that the AAis input to a regulatory deci sion.

That's what nmakes it different than peer review of journals
and ot her types of actions. And | worry about all these
conflict resolutions. Al of them really is -- it goes to
sonme of the concerns you' ve heard about, you know del ayi ng
and extendi ng the amount of tine.

And | think there is not really a need to have a
conflict resolution on an AA. | kind of conceptualize the
AAs in a sense |ike, you know, a permt application. O
maybe a better anal ogy would be a feasibility study, RIFS in
a Superfund context. Were a party is doing the analysis,
it"s going to informregulatory decision. You don't appeal
the RIFS, it's the party's best effort in accordance with a
wor k plan that has been approved to put together the
information that supports the decision that the agency has
to make. So it's not as if you appeal or don't appeal the

Rl FS.
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Now t here are a couple of things that you can do
to try and resolve differences in advance of the regulatory
deci sion being made but | think you want to be careful to
not turn those into mni-litigations which could hold
everything up. So here's a couple of things | think we
coul d draw experience from ot her scenari os.

One would be, | think it's really inportant to
gi ve people the opportunity to provide comrents on the AA
So if the manufacturer disagrees with the validation
findings, | think Kelly is right. | nean, they're going to
have an opportunity before they submt everything.

(Feedback is heard.)

PANEL MEMBER MALLOY: Per haps soneone di sagrees
wth ne.

(Laughter.)

PANEL MEMBER MALLOY: They're going to have the
opportunity before they submt everything, | think to
respond to it. So maybe they are going to nmake the changes
t he audi tor suggests, in which case there is no conflict.

If there is a conflict well gee, they'll submt the audit
and they' Il submit their report. And | think there cones a
poi nt where DTSC has to make the decision with input from
other parties. So they'll have the input fromthe

manuf acturer, they'll have the input fromthe auditor. They

shoul d have input fromthe public, from NG3s, so on and so
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forth.

But | think there cones a point where it's not,
you know, the idea that you would go to, you know, the
certifying body to nake a substantive decision or that, you
know, DTSC woul d hear an appeal and that a science panel
woul d be a second | evel of appeal, to nme seens to be over-
procedural i zing this.

And instead what you should have is the subm ssion
with all of the comrents coming in and then DTSC shoul d nove
on and nmake their regul atory decision. They may accept sone
of what's in the AA, they may reject it. They nmay require
changes to it. But | don't think you need to have a very
conpl ex, a very conplex conflict resolution that there is
sonme room for kind of organic interactions wth people.

| say all this, though, with this overlying caveat
which is, | amnot sure where -- since we don't have the
structure set out | don't know where all this fits in to the
Adm ni strative Procedure Act generally in California. Sone

statutes say with permt reviews there is a set internal

conflict resolution process. Is this, is this a regulation
the way we think about -- it says a regul atory response |
t hi nk.

So what will conme out of DISC? Is it a, isit a
regulation? 1Is it going to be an approval of, you know,

continued -- | amnot exactly sure what it is. And
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general ly speaking there's different routes of review for a
permtting decision, which this feels |ike, and a nore
sector-based regul ati on of general applicability, which
guess this could be. You know, it's not clear to nme what
formit's going to take. So that's my only caveat on this
whol e thing which is, you have to put it into the |egal
context. Until you decide what your regul atory response,
what kind of animal it is, it's hard to kind of assess what
formal | egal APA review woul d be required.

CO CHAI R CARROLL: Thank you, Tim Lauren

PANEL MEMBER HEI NE: Thank you. | would be very
interested in an update on the chem cal information
cl eari nghouse or the toxics information clearinghouse.
Because when we spoke about it last tinme my understandi ng
was that it will be a conpilation of resources and a link to
data sources and maybe a conpil ation of data from various
sour ces.

Alternatively, if it is a place where those data
are evaluated and classified with -- say there's 300 val ues
for one chem cal end point and then OEHHA nmakes a deci sion
and puts that decision into the clearinghouse. And then --
that could be a very useful tool. But |I have never heard
that DTSC was going that route. And then that woul d al so be
a very valuable tool for assessors who are using this. So |

think getting some clarity on the rol e because that woul d be
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a very fundanental tool toward doi ng the AAs.

CO CHAIR CARROLL: (dette, you want to comment on
t hat ?

CH EF DEPUTY DI RECTOR MADRI AGO.  Very qui ckly.
And | can't get too far down in the weeds because | am not
t hat knowl edgeable and | don't see any of our people who are
wor ki ng on the clearinghouse in the room But ny
understanding is that it's the latter. That it will be a
conpi lation of information.

CO CHAI R CARROLL: But not curated?

CH EF DEPUTY DI RECTOR MADRIAGO. | don't think so
but | don't want to swear to that.

PANEL MEMBER JOHNSON: | think it's curated from
t he source.

CH EF DEPUTY DI RECTOR MADRI AGO. | think we do
have a staff person who knows a little bit nore about this
than I do, Su Patel. Very quickly answer the question.
Thank you, Su.

M5. PATEL: 1'Il try to be quick. The information
that you have -- this is Su Patel. Wat you said is
correct, we are trying to get -- the idea is to get all the
information in there. The idea of curating or eval uating
the data by OEHHA, we haven't talked it in those terns.

And |'m hesitating because the way the statute is

witten, the way the mandate is, that we build it upon the
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recommendati ons nmade by OEHHA. So they are going to define
what the hazard traits are, what the end points are and what
needs to be in there. But it's an interesting idea and |"|

bring it back to my team

PANEL MEMBER HEI NE: Thank you.

CO CHAI R CARROLL: Thank you, Su. Roger and then
I'I'l take a crack and we'll nove on.

PANEL MEMBER McFADDEN: Thank you, Chair. This is
just a question and it is this idea of appeal. Because
somewhere here there needs to be the idea, even in peer
review, that when one of ny peers reviews what |'ve said it
doesn't end there. | have an opportunity to respond to the
peer review. So |I'mconcerned that if there isn't a clear
appeal, sone level in this, then it seens |like nmaybe DTSC is
shutting off the dial ogue somewhere.

| am curious and naybe this is a question nore for
you, COdette, and DTSC. |Is there an appeal process for the
regul atory response? Because it strikes nme that maybe
that's where the appeal happens is at the regul atory
response | evel rather than before but | amnot certain on
that. | amjust curious, is there an opportunity for a
conpany to appeal the regulatory response other than through
the |l egal courts?

CH EF DEPUTY DI RECTOR MADRIAGO. And | can really

only answer that by telling you what was in the |last draft
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of the regul ati ons because we haven't tal ked about how we
are going to address that going forward. But as |I recall it
was in the last draft; maybe both of the last two drafts, |
can't renenber. That there was a process. | don't know if
| would call it an appeal process but it was an opportunity

for public comrent on the post-regul atory responses.

PANEL MEMBER McFADDEN: That's all | had.
CO CHAI R CARROLL: Thank you, Roger. | would I|ike
to make a comment here. | am | think, the person nost

responsi ble for having had this in here and it's primrily
because of nmy own personal definition of entropy, which is:
left to thenselves things tend to go to hell.

(Laughter.)

CO CHAIR CARROLL: This is one of nmy concerns. W
have talked in this rooma | ot about "the AA" It is ny
hypot hesis that particularly if you' re tal king about things
that are popular or controversial that you have nore than
one AA. And | am going back to what | think was in one of
the earlier straw versions of the regul ations, the
di scussion of publicly available alternatives assessnents.
In other words, things that have al ready been done.

Allowing that in itself neans that you are going
to have at |east nore than one approach. You can have, you
coul d have manufacturers doing this. But let's inmagine you

have a situation where a manufacturer is conparing two
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materials and one of themis the chem cal of concern in the
product of concern and the other would be the alternative.

Well, if you don't make that alternative then
you're going to be doing the evaluation of it. And you may
have a point of viewin terns of doing the AA as to what's
important and how it's done. | suspect that the
manuf acturer of the alternate material will also have a
point of view and at the very |l east would conmment if not
taking the opportunity to do a full AA conparing exactly
those sane two things. And I'mjust guessing you m ght get
different results.

So the point is, you may have a multiplicity of
AAs that conpare the same things and cone to different
conclusions. And nmy first question is, what gets considered
in that process? Wat's the decision-naking process anong
these AAs? Do you accept one in whole cloth, do you take
pi eces fromvarious ones? How do you know what's conpel ling
information in order to nmake the decision? So that was the
first place where perhaps it's not conflict resolution but
it is certainly information rationalization that will have
to take place when a decision is made.

Then the di scussi on was about, okay, so is there
an appeal after the decision gets nade about what the renedy
is, about what gets done? And | suspect that it would

really be good to either that build that into the process or
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to say yes, there is dispute resolution, it's called the
courts. That's another, that's another approach you coul d
t ake.

But | think -- | guess | amurging the Departnent
to anticipate that decisions nmade that have the kind of
econoni c inpact that these m ght have dependi ng on what they
are, you probably should gane through the what-ifs when you
get to the end of it and think about either what kind of
di scussi on or appeal you want to allow for that or to at
| east understand that not every decision made will be 100
percent popul ar.

So that's ny thought. Ann, go ahead.

PANEL MEMBER BLAKE: | have been sitting here sort
of struggling with how -- exactly the position that you have
outlined. Wat you do in the face of a nultiplicity and
what sort of resources the Departnent would need in order to
do that.

And that to me is the appeal of the technical and
scientific review panel, but I amhaving trouble trying to
pi cture how you would structure it, whether it needs to be
flexible so that you can bring in resources around specific
controversial issues or whether it needs to be sonething
that's established --

(Co-Chair Ceiser and Panel Menber Heine

exited the nmeeting room)
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PANEL MEMBER BLAKE: -- established and set with a
certain level of expertise or being able to bring in
expertise as you need it. So that's -- one nodel that |
have been thinking of is the NSF third-party standard
organi zati on which has a conmttee, an oversight conmttee
with an obvious, not a conflict of interest but a declared
interest for public health. So that's one possibility, you
could just have soneone that has a defined interest as a
resource for the Departnment to vet decisions. And nmaybe
sonme hybrid of where you could bring in resources to dea
with specific controversies around the nmultiplicity of AAs
as they cone up

CO CHAI R CARROLL: Thank you, Ann. Tim are you
still, is your flag up?

PANEL MEMBER MALLOY: This is up.

(Laughter.)

CO CHAIR CARROLL: Ckay. | didn't know whether it
was a residual up frombefore or --

PANEL MEMBER MALLOY: | appreciate the
categorization, it's very precise.

Your comments. | wanted to respond to your
comments because it's kind of the way | think about it too,
although | conme to a different place ultimately. Wich is,
| keep thinking about the AA as input and a multiplicity of

AAs is a multiplicity of input. But |I feel |like the central
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function of the agency is to take all that input and then
make a deci sion

So the regul atory response will not necessarily be
pi cki ng one AA versus another but rather |looking at all the
i nformati on you gai n about what one person says is a viable
alternative, perhaps what other people say are not, inviting
the public comrent. But at sone point it becones the
responsi bility of the governnment in a regulatory programto
make the decision. And | think using the AAs as i nput,
provi ding public -- opportunity for public comrent on those,
gives lots of opportunity for people to have their say and
t hen the governnent has to make a deci sion

What happens after that in ternms of when the
response action, whatever formthat takes, what happens.
And you're right, | think that has to be resolved. Because
if it were -- if we were saying, okay, Conpany A submits an
AA, their conpetitors submt AAs, whatever. But we're going
to make a regul atory response just for Conpany A and a
di fferent one perhaps for Conpany B.

| don't know, that's like a permt. And typically
in permtting you go to an adm nistrative hearing board
first and they listen and hear what all the parties have to
say and it's a first cut, make a deci sion about whether that
permt stands or not. And then if somebody really wants to

push it it goes to the courts, right? So one could see that
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as being an appropriate franework that could be set up in
the statute.

The other kind of framework is, and you know,

t hi nk about |ike CARB and sonme of their air toxics control
measures. Wiether or not they're | ooking at consunmer uses
of different products. The other approach is you have a
regul ation that gets issued. And that one, there is not an
internal hearing board that hears that. That one goes to
the courts. You challenge a regulation in the courts and
there is not kind of a stopping or way point before you get
there. And you could structure this that way.

And | think you have to nake the decision -- well,
that's where | get to this. | don't know -- since | don't
know what a regul atory response is | amnot sure what under
the APA woul d be the requirenents there but sonmebody ought
to think that one through | think. But | wouldn't build
into the regul ations yet another |ayer before each of those
that creates so many things. So | was just responding to
your thoughts.

CO CHAIR CARROLL: | appreciate it, thank you
kay, so here's what |'ve got. | have Mke, Dale, Joe and
Kelly and we are now at 11:34. So | amgoing to honor all
four of those requests for the floor and I am going to put
you on a one m nute cl ock.

PANEL MEMBER MORAN: Are we --
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CO CHAI R CARROLL: You're pointing at sonet hing.
PANEL MEMBER MORAN: | put ny flag up to talk
about work pl ans.

CO CHAIR CARROLL: We're going to get there.

PANEL MEMBER MORAN: Okay, |'Il put mne back
down.

CO CHAIR CARROLL: | want to close this topic down
and then I -- that's why | wanted to save sonme tine for work

pl ans. Okay, so M ke, one m nute please.

PANEL MEMBER Kl RSCHNER: Okay. Well, Timgot to
the point that | wanted to make and that is that you wll
have -- for any chem cal of concern product category you
will have a multiplicity of manufacturers, conpetitors
produci ng AAs for their own product. And it needs to be
clarified, obviously, whether the regulatory response is for
each manufacturer, each AA or for the group.

| believe you will have different situations for
each manufacturer that could very well result in different
regul atory responses for each AA. The general AAs that are
received in that situation like from NGO or from academ cs,
if they want to point themat a particular situation perhaps
they could be pointed at a particular manufacturer's
situation or it can be used globally. But | just want to
make sure that that is sonething that needs to be considered

because otherwise, as Timsaid, this could get a little out
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of hand.

CO CHAI R CARROLL: Thank you, Mke. Dale, one
m nut e, please.

PANEL MEMBER JOHNSON: | don't think you have to
limt your idea that there could be a single AA result,
let's say for two identical products. One manufacturer
could submt one that makes a substitution that's valid.

Anot her manufacturer could submt another one that's a
different type of substitution but it is valid in itself as
it stands al one.

Where the conflict will cone is that the first
manuf acturer submts an AA and nmakes a substitution and
doesn't actually deal with all of the issues that could have
been dealt with. The second manufacturer cones in and deals
with all the issues and cones to the conclusion, which could
be valid based on that, that a substitution doesn't need to
be made. So that's where, that's where | see sone conflict
com ng in.

But then in that particular aspect there is an
appeal process. The first nmanufacturer could conme back and
say, not considering that particular decision then we are
going to resubmt and look at this thing in a slightly
different way. It gets conplex but | don't think you
necessarily have to think that there's only going to be one

solution for every chem cal of concern within a product.
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CO CHAIR CARROLL: This is starting to sound |ike
REACH to ne. | snmell SEPs com ng next. Joe.

PANEL MEMBER GUTH: | think, if | understand, Tim
has been suggesting that maybe DTSC is going to have to nmake
a deci sion about sone of these things at the end of the day
and then maybe it should just incorporate or fold all those
decisions into the response action. Wuld add a separate
appeal process for the AA if | understood.

| guess | think that sounds a little awkward.

That if there's an AA that the Departnent sees an error in,
let's say. To not clarify that you could say, this was from
the AA, here's how the AA needs to be, and then base a
response action on that. That seened awkward.

| think we need to have -- where there's a problem
or aclarification or a change in the AA there needs to be,
| think that needs to be spelled out explicitly and separate
fromthe regulatory response to that AA

CO CHAI R CARROLL: Thank you, Joe. At this point
| would |ike to nove on to the section on work plans. And |
remnd you that we had at least a bit of this discussion
yesterday fromthe perspective of the qualitative versus
guantitative or prelimnary versus final discussion
yesterday. And you want to nodul ate your discussion on work
plans with some of that that we heard yesterday.

Joe, is your flag up for here?
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PANEL MEMBER GUTH. (Lowered nane tent.)

CO CHAIR CARROLL: Ckay. Then | see Kelly, and
the floor is yours, and then Ann.

PANEL MEMBER MORAN: Here | just want to be brief.

| understood why -- | think I can understand why the
Departnment was interested in work plans and | under st ood
that the Alliance al so expressed an interest in work plans.

But | amvery hesitant on this. | actually think that the
Department should be | ooking at alternative approaches to
address the needs because of the funding situation. This is
one of those -- ny experience with pesticides has really
made ne very nervous about this and having the resources to
do it.

When you're reviewing a work plan you are actually
| ooking for what's not there. And that's the hardest kind
of review, what isn't there. And especially if you are
bei ng asked to bless it, that's a hard review. That takes a
while, it takes a lot of skill. This isn't an absorbable
cost and it could a huge anount of del ay.

So I"'mactually -- and I"'mreally worried about
the idea of some sort of default approval because | think
that that would give a person who submtted it a fal se
confidence that it was real. That the Departnent actually
believed in it. Then they would go ahead and work on that

and they'd turn in the report and the Departnent woul d say,
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oh no, this isn't an appropriate way of dealing with it.

So | think we have to | ook towards nethodol ogy
approval s through our certification process, the assessor
training, all that kind of thing. W really have to be
| ooki ng at some ot her ways of making sure that people are
using the right nethodologies as long as we are in this
funding situation. So thank you.

CO CHAIR CARROLL: G eat, thank you. Ann.

PANEL MEMBER BLAKE: So | amnot sure if this is a
hel pful thing but I would think that you would al so want to
| ook within your own experience to SB 14. It's been a while
since |'ve looked at SB 14 so I'msort of deferring to Kathy
who is the expert on that and taught ne about it. But the
experience of work plans, both pluses and m nuses of how
that worked in ternms of work plan review and how nmuch wor k
and effort that has been. Kelly has put her flag back up
agai n.

PANEL MEMBER MORAN: Oh. (Lowered nane tent.)

PANEL MEMBER BLAKE: And so just to | ook at that
since you have got a | ot of experience over tinme within the
Departnment. See if that's sonething that could be
applicable fromlessons | earned fromthat program

CO CHAIR CARROLL: Geat, thank you, Ann. Bob and
Tim

PANEL MEMBER PEOPLES: | appreciate all the
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concerns about limtations of resources. And | think that
my comment is consistent with Kelly's fromthe point of view
that this to nme may be an area where the burden coul d be
shifted to the submtter. And that could be done by putting
sonme effort up front into outlining a tenplate which has
conprehensi ve content for considerations.

And then the fol ks conducting the assessnents are
responsi bl e for, you know, submitting all that information
through all the el enents, however you want to describe this
thing. Then the efforts can be expended on the anal ysis and
reviews of the AAs and the decision-maki ng process that has
to be done to, you know, neke your recomrendati ons.

CO CHAI R CARROLL: Thank you, Bob. Tim

PANEL MEMBER MALLOY: | agree with all the
concerns | have heard about resources but | also believe
that the work plan portion of it is scoping out the problem
of what you are going to do. | think that's really the
critical part because you don't want to be having a
conpl eted AA and then sonebody say, oh, but what about this,
right? And again | go back to ny Superfund experience with
RIFs. Scoping a work plan for those was kind of the nost
sensitive part and the part that people really paid
attention to so |l think it's really inportant to have that.

One suggestion | would nake is, you know, in terns

of AA review we tal k about the notion of an auditor kind of
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serving as a surrogate substantive reviewer for the
Department, given those resource constraints.

One way of addressing the resource problem and
al so providi ng some perhaps |evel of continuity in the
performance of an AA would be to say, you have to develop a
work plan according to certain criteria that are in the regs
and the work plan has to be reviewed by an auditor who woul d
provi de coments on it, certify the work plan.

The submtter could decide to nake the changes in
accordance with what the auditor suggests or decide to nove
forward not nmaking those changes. But at |east they are on
notice that when the AA cones through, when the auditor --
when an auditor reviews it, one of the things they may get
back was that the auditor says, look, |I can't certify this
as being done in accordance with the regul ations, so on and
so forth, because you didn't do this and you were warned
about doing this in the scoping plan.

So | think maybe we coul d have kind of the review
of the work plan kind of along with the same anal og of
substantive regulatory review by including the auditor in
that portion -- at two segnents, at work plan devel opnent
and then at AA review

CO CHAI R CARROLL: Thank you, Tim | have M ke
and Roger and | amgoing to close the discussion at that

point. M ke.
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PANEL MEMBER KI RSCHNER: Just real quick. The
manufacturer is going to wite a work plan anyway. They
have to wite a project plan, period. So whether it gets
submitted is really the issue and reviewed. So if there's
adequat e gui dance from DTSC on what the AA should contain
the plan woul d necessarily need to reflect that. So |I am
not really convinced that it needs to be subnmtted for
review.

CO CHAIR CARROLL: G eat, thank you, MIle. Roger,
the last comment is yours.

PANEL MEMBER McFADDEN: Thank you, Chair. | would
agree with Mchael on that. W rk plans are critically
important and will be used wi thin businesses because that's
just the way we do things. W want to |lay out the scope of
the project and that's what we'll do.

What coul d be hel pful, though, would be if there
were some type of a tenplate or sone type of kind of
checklist of what should be included in the work plan. It
doesn't have to be too specific but that could, you know,
reduce the cost of those resources that need to be used to
| ook at the work plan. So that m ght be sonething to
consi der, thanks.

CO CHAI R CARROLL: Thank you Roger

PANEL MEMBER JOHNSON: Can | just make one?

CO CHAI R CARROLL: Very quickly. Go ahead, Dale.
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PANEL MEMBER JOHNSON: And what you have
descri bed, what Bob described al so was the concept of Option
B. And that was that there was a tenplate, there was this
process that would be easy for DISC to actually get it. But
then additionally it puts it on the clock. Once it's
submitted it puts it on the clock. So it doesn't go through
a real detailed --

CO CHAI R CARROLL: Thank you. COdette, | would
like to call on you for a short review of whether there are
gaps in things that you needed and a review of the process
the |l ast two days, please.

CH EF DEPUTY DI RECTOR MADRIAGO. This is going to
be very short because | know everybody really wants to hear
from Debbi e instead of me. And al so because there is so
much here it's really hard to hit on everyt hing.

| think the cooments have been really specific,
which | appreciate. | mean, there are a few areas. And one
that junps out for ne is tradeoffs. Wiere |I think we got
sonme good gui dance in terns of how maybe to approach that
but not -- still there's an awful |ot of thought that needs
to be gone into in terms of howto deal with tradeoffs.

And as | think | said in the opening remarks
today, that in contrast to the subject we discussed
yesterday, | saw in the subcomittee conversations a |ot

nore divergence in views and perspectives. And | think I
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you know, | heard that here today so that's why |I don't
really want to spend a lot of time going through each of

t hese and saying, we heard this or we heard that, because |
woul d have to make sure |'ve covered all the bases.

So if it's okay I would just like to close with
that and thank you all very nmuch. | and the staff have
really enjoyed and appreciated you all working with us on
this |l atest round of subcommttees. This is going to be
very val uable for us so thank you

CO CHAI R CARROLL: Thank you, COdette. And thank
you to you and all of the staff for the great work that was
done to set this nmeeting up. W couldn't have had the kind
of productive discussion that we had without the tenplate
and work product that you brought forward, thank you very
much. Al right, Madam Director, it's yours.

DI RECTOR RAPHAEL: All right, thank you. Thank
you, Chair.

So | want to start by thanking sonme people who
al so we could not have done this wi thout and that is our
Depart ment of Ceneral Services and Thomas Properties. So if
you | ook around the roomthere are people operating caneras
and doi ng webcast work. And |I think the over and above
pi ece that they had to do was nove roons. So, you know,
they set us up so beautifully yesterday and then were

notified, oops, you know, we're going to have to nove. So
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t hank you for that.

You know, if all we did was reach out to the
peopl e who couldn't nake it to Sacranento that would be a
real shortfall in terms of public process. So | think it's
critical that what goes on in this roomis not secret and
i solated but is accessible to anyone who wants to
participate. And without you in the room naki ng that happen
that couldn't exist. So you have a very inportant role in
denocracy, in public process and | appreciate that.

So | amgoing to quote Dawn Koepke here. And |
guite her often because it's beconme ny mantra and ny thought
in ternms of noving forward. Wen she said to nme over |unch
"You know, we are not starting over, we're starting fresh.”

And there's sonme real significance to that difference
statenent. Wen you start over you throw everything out the
wi nhdow and you really are starting from ground zero.

And because we are not doing that because we have
had an amazi ngly productive two years, whether it's been
with the Wki and the frustrations of that or with this
panel neeting and all the pages and pages of comments that
have cone in and the hours of work of the reg team A |lot
has happened before today. And so because of that that has
a big inpact on tineline.

So |l tend to think of life in ternms of bl essings

and curses. So the fact is the blessing and the curse is we
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already violated the law. So the |law said that we needed to
be done by January 1 and we m ssed that deadline. So the

bl essing of that is that it gives us trenendous freedomto
do this right. The possible curse is it could go on
forever. And so what we have done as a teamis try and set
up a realistic tinmeline for doing it right.

And so what | am going to announce is a single
date and then you guys can extrapolate fromthere how it
noves forward to do it right. So the single date is md-
Cctober. So in md-QOctober there will be for public review
informal regs. And that actually is fairly anbitious. And
yet it's doabl e because we are not starting over.

So we have been getting a tremendous anount of
input all along and in m d-Cctober there is going to be
sonmething for you to see that really, | hope, answers sone

of the questions that are out here in ternms of what are our

expectations. Wat is scope? You wll know what is scope
at that point. You will know what we nean by iterative.
You will have -- you will have many questions answered.
However, there will be sonme flexibility built in as we then

get to the real, the formal regs.

So what will happen is m d-Qctober those draft
regs, those informal regs conme out. And then | want to, we
want to have another neeting face to face with the panel to

go over them \What are the consequences of what you see?
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So it's, you know, really what Odette has done in her
framework is put out various options. W wll have sel ected
options so you can really see the thinking and how we have
taken into account what you have sai d.

Bet ween now and m d- Cct ober we will be hol di ng
sonme stakehol der neetings to go outside of science. And |
think this was sonething that was nenti oned by Ken and
ot hers about that a review panel needs to know t he
di fference between scientific review and ot her issue
reviews. And so we are going to be neeting with specific
stakehol ders to really get at sone of the issues that were
not covered here and appropriately not covered here. And
that input will also flavor what conmes out the other end.

So what we are looking at, and this is where you
guys need to get your pencils out. Novenber 14th and 15t h.

That's a Thursday and a Friday. No, Mnday and a Tuesday.

Monday and a Tuesday, yes, sorry. |It's a Monday and a
Tuesday, Novenber 14th is Monday. So | apologize to all of
you who are traveling and that nmeans you' re going to travel

on a Sunday but this is what we needed to have happen to get
a full day and a half.

Because there's sort of structural requirenents
for these neetings, whether it's public -- you know, public
comments and ot her pieces that necessitate doing things

outside of listening fromyou, we need to have a day and a
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hal f. So Novenber 14th and 15th is when we will neet again
to discuss those informal regs. And really that --

And then in terns of beyond that, we take into
account what we hear from people. W do formal reg witing
and then the cal endar goes fromthere. So | can say that to
the best of ny ability there will not be 15 day comrent
periods. That, you know, one of the |l essons learned is
peopl e want to have tinme to review, know ng that the | onger
the comrent period the |onger the process. So there is, you
know.

| do not -- | want this done right. W, everyone
inthis roomwants it done right. 1 think you can sense
that we're getting close. That we are narrow ng down sone
of the options here. And by having practical and neani ngful
and legally defensible as our guiding principles it hel ps us
hone in what we can and can't do.

And | really appreciate the fact that that
practical element has come up again and again today and
yesterday. That hearing you say, okay, in nmy perfect world
DTSC woul d do all this. And |I understand that we're not
there and therefore we're | ooking at sonething el se as a
nodel . Hearing you verbalize that and then nodify your
recommendat i ons based on that is incredibly hel pful to us.
Because then what it tells us is, knowing your limted

resources what's acceptabl e, what makes sense.
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And, you know, as David Baltz said in his
comments. It has to be neaningful. And so we need to make
sure, you know, on our end, that we are doi ng sonething
i nteresting, meani ngful and understandable to the people of
California. And that is what | amfully expecting you wll
see in md-Cctober. So with that, that's all | have to say.

CO CHAI R CARROLL: Thank you, Debbie. So we'll
| ook forward to getting together again in md-Novenber in
Sacranento. And | hope that you are going to be providing
t he sane kind of weather as you have for this --

(Laughter.)

CO CHAIR CARROLL: | need to turn it over to Kathy
Barwi ck for the B-K reminder if nothing else. | guess B-K
in this case is Barw ck, conma, Kathy.

M5. BARWCK: Actually | was going to start with
that but I have two other things | want to tell you very
qui ckly. O course you all know the rules with discussing
panel business outside of the neeting so | trust that that
wi Il continue to be observed.

For those of you that are requesting travel
support. | will send the formout this afternoon.

And finally, there is another neeting here in this
roomat one o'clock and we need to clear out of here as soon
as possible. So if anyone has any lingering conversations

let's nove them out there. Not about panel business.
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So thank you very nmuch, 1'Il turn it back over to
Bill.

CO CHAI R CARROLL: Thank you

PANEL MEMBER JOHNSON: Turn these -- do we --

M5. BARWCK: OCh. Leave your stuff on the table,
"Il collect it.

CO CHAIR CARROLL: Al right.

M5. BARWCK: And take everything el se.

CO CHAIR CARROLL: And with that thank you al
very nmuch for your time, your engagenent. | have enjoyed
the interaction with all of you. Travel safe and | | ook

forward to seeing you in Novenber. And w thout objection we
are adj our ned.
(Wher eupon, the Green Ri bbon Science Pane
Meeting was adjourned at 11:54 p.m)
--000- -
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