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Hello Panel Members,
 
Attached please find a comment letter to DTSC from Ingrid Brostrom of the Center on Race, Poverty
& the Environment on the department’s draft Hazardous Waste Facility Permitting Criteria. Since
Chair Kracov and I were sent emailed copies of this letter, I am forwarding it to all IRP members and
posting it on the Documents and Communications Submitted by the Public page of the IRP website.
 
LARRY
 
Larry Rohlfes
DTSC Independent Review Panel
CalEPA Headquarters
1001 I Street
Sacramento, CA 95814-2828
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November 5, 2017 
 
Dear Ms. Jackie Buttle,   
 


On behalf of the Center on Race, Poverty & the Environment, I write to provide 
comments on the Department of Toxic Substances Control’s Proposed Regulations on the 
Criteria for the Issuance of a Hazardous Waste Facility Permit or Permit Modification.  The 
regulations, as currently drafted, do not comply with Health & Safety Code § 25200.21 or 
adequately remedy existing known deficiencies in the agency’s regulations.  If not amended, 
these regulations will continue to allow owner/operators to escape liability and pass costs to the 
state and will do little to curb chronic violations at hazardous waste facilities.  In fact, these 
regulations weaken significantly current permitting standards on chronic violators and make it 
virtually impossible for DTSC to ever use its existing authority to deny, modify or suspend a 
permit.  By allowing chronic violators near impunity to continue operating, these regulations 
significantly threaten public health and safety and the environment.  These issues and others are 
more fully explained below.  


 
I. DTSC Failed to Consider and Adopt Required Criteria  
  


Health and Safety Code section 25200.21 requires DTSC to adopt regulations on or 
before January 1, 2018 establishing or updating criteria used for the issuance of a new or 
modified permit, which may include criteria for the denial or suspension of a permit.  DTSC 
must consider for inclusion as criteria all of the following: the number and types of past 
violations that would result in denial; the vulnerability of, and existing health risks to, nearby 
populations, including cumulative impacts; minimum setback distances from sensitive receptors 
(e.g. schools, hospitals, elder care facilities, etc.); evidence of financial responsibility and 
qualifications of ownership; provision of financial assurances pursuant to Health and Safety 
Code section 25200.1; training of personnel in the safety culture and plans; and the completion of 
a health risk assessment. 
 


Though Health and Safety Code section 25200.21 requires that DTSC consider seven 
criteria for inclusion in the proposed regulations to modify the decision-making process for the 
issuance of hazardous waste facility permits, DTSC only addresses five criteria in this 
rulemaking.  DTSC states that it will address the remaining two criteria: the vulnerability of and 
existing health risks to, nearby populations and the minimum setback distances from sensitive 
receptors (e.g. schools, hospitals, elder care facilities, etc.) in a separate rulemaking package.  
DTSC has no discretion to postpone its consideration of the mandatory criteria listed in Health & 


 







 


Safety Code § 25200.21.  Therefore, DTSC’s failure to include two mandatory criteria in this 
rulemaking violates the Health & Safety Code.    
 
II. DTSC Should Incorporate the Legislative Analyst’s Recommendations on Financial 


Assurances 
 
The Legislative Analyst issued a report titled Financial Assurances: Strengthening Public 


Safety of Waste Facilities and Surface Mines which examined DTSC’s financial assurance 
programs and generally found that the dollar amount of existing financial assurances does not 
fully assure the financial resources necessary to mitigate the effects of hazardous waste facilities, 
thereby opening the state to potential financial risk.  Furthermore, it found that there was no 
dedicated funding source for unanticipated emergencies in connection with these facilities and 
that as a consequence the General Fund had been and may be called upon in the future to fund 
these emergencies.  The Legislative Analyst found that several of the financial assurance 
mechanisms allowed by DTSC posed high risks to the state at minimal up-front costs to the 
owner/operator.  The corporate financial test and corporate guarantee mechanisms, in particular, 
pose a high risk to the state because the State could be faced with completely financing the costs 
to close and maintain a facility if the company goes bankrupt.  Historically about 50 percent of 
the closure and postclosure financial assurances required by DTSC have been secured through 
the corporate financial test or corporate guarantee.  In addition, the effectiveness of insurance 
policies varies largely depending on the willingness of the insurance company to cooperate with 
the state agency.  The former California Integrated Waste Management Board and DTSC have 
experienced insurance companies not immediately providing payment, but expecting to negotiate 
a settlement with the state and the owner/operator for an amount less than the full assurance 
originally provided. In fact, the legislative analyst found that none of the current financial 
assurance mechanisms provides a complete assurance to the state that the owner/operator will 
have the financial resources to complete the required environmental mitigation once the facility 
ceases operations. 


   
DTSC should incorporate the recommendations of the legislative analyst’s report which 


found that 1) the agency should account for unintended expenses such as those associated with 
severe storms and run-off and equipment replacement; 2) eliminate the use of the corporate 
financial test and corporate guarantee; 3) require review of financial documents for captive 
insurance; 4) better coordinate between the multiple agencies that require financial assurances; 
and 5) provide a mechanism for the hazardous waste industry to cover expenses when financial 
assurances prove insufficient.   


 
DTSC also proposes to permit DTSC to collect financial assurances for corrective actions 


“at the earliest time the Department is able to make a reasonable determination of the amount of 
financial assurance required.”  While CRPE agrees with the concept of requiring assurances of 
financial responsibility for completing corrective actions at the earliest possible time, CRPE 
disagrees with DTSC’s assessment that the earliest possible time is when DTSC is able to make a 
reasonable estimate of the amount.  In fact, the regional water boards require financial assurances 
for solid waste landfills before they can legally operate and are able to adequately forecast a 
reasonable amount.  There is no reason why DTSC cannot make the same forecast as the water 
boards do for solid waste landfills.  In fact, the legislative analyst recommended that DTSC 
require up-front corrective action financial assurances be provided by hazardous waste facilities 
to cover costs associated with reasonably foreseeable releases into groundwater.  CRPE agrees 







 


and additionally believes that these upfront corrective action financial assurances should cover 
reasonably foreseeable releases into soil and air.   


 
If owner/operators need not provide financial assurances until corrective action is 


imminent, the state is at risk of covering unexpected corrective action costs in the case of 
insolvency or bankruptcy.  By having financial assurances required at the outset for corrective 
actions, California can avoid Exide-like situations, in which a malfeasant battery recycling 
company was able to escape much of its liability, leaving the State to primarily fund the largest 
clean-up in the State’s history.  By not having advance financial assurances, DTSC puts itself in 
the untenable situation of allowing a noncompliant company to remain in business and profitable 
in order to remain solvent to fund corrective actions.  This also unduly limits the enforcement 
and permitting authority of DTSC. 


 
Alternatively, DTSC should expand the concept of liability coverage to include liability 


for the cost of corrective actions associated with potential sudden accidental occurrences and 
non-sudden accidental occurrences.  Currently, operators need only demonstrate coverage of up 
to an annual aggregate of $8 million to compensate third parties that are either physically harmed 
or have property damages due to sudden or non-sudden releases of hazardous constituents.  
Liability coverage does not currently cover clean-up costs due to hazardous releases.  If DTSC 
extended liability coverage to clean-ups costs, $8 million is insufficient to cover the costs of 
remediation.  DTSC should require additional liability coverage to include potential remediation 
costs at the time an applicant seeks a permit, and increase the minimum coverage amount.  DTSC 
should establish a minimum coverage amount based on its expertise on and knowledge of 
remediation costs, the risks of accidental releases at various types of TSDFs, and the compliance 
history of applicants.  Adjustments to the amount should be made once DTSC makes a 
reasonable estimate of the cost of corrective action and after that cost estimate is finalized.  


 
III. Additional Recommendations to Strengthen Financial Assurance Requirements 


 
DTSC is supposed to review financial assurances for hazardous waste disposal facilities 


at least every five years (during DTSC’s permit review) and financial assurances for all other 
hazardous waste facilities at least every ten years upon the renewal of the permit.  However, 
given the large backlog of permit renewal processes, DTSC should consider unlinking financial 
assurance review from the regular permit renewal process. 


 
Current regulations require DTSC to have “a reasonable belief that the owner or operator 


may no longer meet the requirements” of its financial obligations before it may require reports on 
the financial conditions of an owner/operator.  DTSC should strike the “reasonable belief” 
standard.  DTSC should have the ability to require reports on the financial conditions of 
hazardous waste facilities without vague “reasonable belief” conditions attached.  In fact, without 
consistent access to a company’s financial reports, how would DTSC come to a reasonable belief 
that an owner/operator has failed to meet its requirements?  This conditional access language 
puts the state at risk because it limits DTSC’s ability to enforce its financial assurance 
requirements before there is a major breach and provides owner/operators with an avenue to 
resist providing financial records.  DTSC should therefore strike the “reasonable belief” language 
on page 8, lines 23-24, and anywhere else it may occur.    


 
 
  







 


 
IV. The Proposed Violation Scoring Procedure Is Not Sufficiently Protective of Health 


& the Environment. 
  
 CRPE supports the concept of a violation scoring procedure that accounts for differences 
in a violation’s potential for harm and the extent of deviation from applicable standards while 
also accounting for multiple violations over time.  This approach is consistent with Health & 
Safety Code § 25186 which authorizes the department to deny, suspend, or revoke a permit based 
on any violation that poses of a threat to public health, or a violation that demonstrates a 
repeating or recurring pattern.  The Proposed Violation Scoring Procedure (VSP) can 
theoretically provide clarity and consistency to the department’s use of its existing authority to 
deny, revoke or suspend permits under either the “public health” prong or the “pattern of 
violations” prong of section 25186.  However, as currently drafted, the Violation Scoring 
Procedure will not remedy the significant confusion and inconsistency in considering past 
violations as part of the permitting process.  CRPE offers the following specific comments on 
deficiencies on the VSP and offers recommendations to ensure VSP’s consistency with other 
applicable laws and regulations governing permitting and enforcement. 
 


A. The VSP should account for all violations, including Class II and minor 
violations.  
 


DTSC’s proposed regulations include only Class I violations in the VSP.  Class I 
violations are deviations from the law that pose a significant threat to human health or safety or 
the environment or that are significant enough to result in the unauthorized disposal or release of 
hazardous waste or result in inadequate financial resources.  See Enforcement Response Policy, 
DTSC-OP-0006, June 29, 2017.  The language of Health & Safety Code § 25186 indicates that 
the legislature intended to authorize the department to revoke, suspend, or deny a permit based 
on a single Class I violation (excluding a Class I violation based on inadequate financial 
assurances) or based on a pattern of multiple violations including minor violations that do not 
pose a threat to public health or safety or the environment.  DTSC’s proposal to exclude non-
Class I violations in the VSP undermines the legislature’s intent to include chronic violators of 
all types within DTSC’s permit denial and revocation authority.  DTSC should account for all 
violations in the VSP using the proposed weighting matrices to account for the lower risk 
associated with Class II and minor violations.  DTSC offers no rationale for failing to include 
Class II and minor violations in the matrices.   


 
Further, the exclusion of Class II and minor violations from the VSP renders the “Degree 


of Harm” and “Extent of Deviation” characterizations superfluous.  All Class I violations 
represent significant deviations of the law and pose a significant threat to human health and the 
environment or result in unauthorized disposal or release of hazardous waste.  If DTSC 
characterizes a violation as Class I, then in most cases it must also give the violation the highest 
score in the VSP.  This renders the entire concept of the VSP scoring matrix as duplicative of 
existing violation characterization.        


 
B. The VSP should align with the permit renewal process 


 
DTSC’s proposed regulations require the Department to determine an initial score for 


violations that occurred during the preceding 10 years.  DTSC is also tasked with assessing 
permit renewals every 10 years in which it considers past violations as a factor that may trigger a 







 


permit suspension or denial.  However, the permit renewal process often takes considerably 
longer, due in large part to delays and deficiencies in DTSC receiving adequate applications for 
owner/operators.  In order to incentive more timely submission of information and renewal of 
applications, DTSC should adopt language requiring DTSC to determine an initial score for 
violations that occurred during the preceding 10 years or since the issuance of the last permit, 
whichever is longer.  


 
C. DTSC should not limit the classification of violations as posing major potential 


harm. 
 


DTSC defines a violation posing major potential harm when “the characteristics and/or 
amount of the substance involved present a major threat to public health and safety or the 
environment and the circumstances of the violation indicate a high potential for harm.”  
However, without explanation DTSC then limits the violations which it may classify as posing a 
major potential harm to those involving the management of hazardous waste, the absence of 
financial assurance or the absence of a contingency plan.  Given the straight-forward definition, 
the further limiting of violations posing major potential harm is unnecessary and arbitrary.  
DTSC provides no rationale for limiting the types of violations it may consider as posing major 
potential harm.  DTSC should consider any violation that presents a major threat to public health 
or the environment as posing major potential harm.   


 
 
D. DTSC should measure the cumulative, not average violation score in its VSP.    


 
According to DTSC’s proposed regulations, the VSP score consists of the sum of the 


final inspection scores for all compliance inspections conducted during the preceding 10-year 
period, divided by the number of total inspections to create a 10-year average score.  This scoring 
procedure is antithetical to the language of Health & Safety Code § 25186 which authorizes 
DTSC to revoke, suspend, or deny a permit based on a repeating or recurring pattern of 
violations.  This should be measured by assessing the cumulative total number of violations over 
ten years.  DTSC’s averaging technique will serve to obscure and minimize the total number and 
severity of violations.   


 
The averaging technique also renders the compliance tiers and the VSP completely 


irrelevant.  In order to be classified as conditionally acceptable or unacceptable, a facility would 
have to receive the most serious Class I violation during every single inspection over a ten-year 
period.  Even the most noncompliant facilities have never risen to this level of noncompliance.  
Additionally, this procedure contradicts Health & Safety Code § 25186.05 which requires DTSC 
to consider three serious violations within a five-year period as a compelling cause to deny, 
revoke or suspend a permit.  


 
E. DTSC’s criteria for denying, suspending or revoking a permit using the VSP fails 


to protect public health and the environment and contradicts Health & Safety 
Code 25186.05 


 
DTSC’s proposed regulations states that the Department “may” deny, suspend, or revoke 


a permit for a facility that has an “unacceptable” VSP score, but only if DTSC also finds certain 
conditions.  This represents a drastic weakening of protections to the public against non-
compliant owner/operators.  Under existing law, DTSC may deny, suspend, or revoke a permit 







 


for any violation of, or noncompliance of a law or regulation if the violation or noncompliance 
shows a repeating or recurring pattern or may pose a threat to public health or safety or the 
environment.  Therefore, under existing statute, DTSC may deny, suspend, or revoke a permit 
based on a single violation that may pose a threat to public health, safety, or the environment.  
Under DTSC’s proposed regulations, in order for DTSC to have the authority to deny, suspend, 
or revoke a permit, the facility must have averaged two serious Class I violations during every 
single inspection over a ten-year period, and DTSC must additionally find that the facility 
presents an imminent endangerment, or be unwilling or unable to operate in compliance with its 
permit or other similar conditions.  This represents an impossible bar to meet, allowing very 
dangerous facilities to continue operating and limiting the Department’s discretion to use its 
existing authority to deny, suspend, or revoke a permit.   


 
F. DTSC Should Not Implement a Separate Appeals Process Accessible Only to 


Owner/Operators 
 


DTSC proposed regulations includes a separate appeal process for owners/operators to 
appeal any proposed decision to deny a permit application or suspend or revoke based on the 
VSP.  DTSC already has an appeals process that applies to any permit decision.  Though the 
current appeals process is deeply flawed, it is applied the same for either a permit applicant or 
permit opponent.  DTSC should not set up a parallel appeals process that is accessible only to 
one side and with a less stringent burden of proof than the current appeals process that can only 
benefit permit applicants.   


 
In this parallel appeals process, the Department bears the burden of establishing that its 


proposed decision is not clearly erroneous by demonstrating that the VSP Score was not in 
compliance with this article or a manifest injustice would result from the Department taking the 
proposed action.  This language is nonsensical.  It is not the Department’s role to demonstrate 
that its decision was in error.  Moreover, DTSC’s decision will be overturned upon a showing 
that the facility has implemented substantial improvements; that the VSP does not provide an 
accurate characterization of the facility’s compliance record; or there are overriding benefits 
resulting from the continued operation of the facility.  These standards are extremely deferential 
to hazardous waste owner/operators and exclude impacted residents and advocates completely 
from the process.   


 
V. DTSC Should Not Rely on Permit Applicant Solely to Develop Community Profile  
 


DTSC has proposed requiring the submission of a community profile.  The community 
profile would be used to identify community interest and assess if enhanced public participation 
is necessary.  CRPE agrees in concept that DTSC should collect community information early in 
the permitting process and that certain communities should receive enhanced public participation 
outreach and opportunities.  However, DTSC should not rely on the project applicant to provide a 
community profile, especially if that profile is used to assess whether to provide enhanced public 
participation.  Instead, DTSC should assess the vulnerability of communities near a proposed site 
using the CalEnviroScreen tool.  Any community in the top 25 percent of most impacted census 
tracts as defined by CalEnviroScreen should automatically receive enhanced public participation 
outreach and opportunities.  Other communities should be assessed for enhanced public 
participation using DTSC guidelines.      


 
 







 


VI. Conclusion 
 


DTSC’s proposed regulations violate California’s Health & Safety Code requiring 
consideration of community vulnerability and setbacks in permitting decisions.  They also 
significantly roll back protections to California residents from chronic violators and provide 
impunity to hazardous waste operators to shield them from any possibility of denying, revoking 
or suspending a permit in contravention of existing law.  They do little to uphold the polluter 
pays principle behind financial assurances and continues to put the state at risk of covering 
expenses that should be borne by hazardous waste owner/operators.  In whole, these regulations 
lend credence to frequent criticism that the Department is captured by the industry it is tasked 
with regulating and that it does not adequately protect public health.  DTSC must significantly 
revise these regulations to be more, not less protective of public health.  Please feel free to 
contact me at (415) 346-4179 ext. 302 if you have any questions about these comments.  Thank 
you for your consideration.  
 
  


Sincerely, 
 
Ingrid Brostrom,  
Senior Attorney 


 







 

 
Center on Race, Poverty & the Environment 

1012 Jefferson Street, Suite 2, Delano, CA 93215    tel 661-720-9140   fax 661-720-9483 

1999 Harrison Street, Suite 650, Oakland, CA 94612   tel 415-346-4179   fax 415-346-8723 

 www.crpe-ej.org 

 

 
   Providing Legal & Technical Assistance to the Grassroots Movement for Environmental Justice 

 
      Ralph Santiago Abascal (1934-1997) Director 1990-1997                   Luke W. Cole (1962-2009) Executive Director 1997-2009 

 

 

 

November 5, 2017 
 
Dear Ms. Jackie Buttle,   
 

On behalf of the Center on Race, Poverty & the Environment, I write to provide 
comments on the Department of Toxic Substances Control’s Proposed Regulations on the 
Criteria for the Issuance of a Hazardous Waste Facility Permit or Permit Modification.  The 
regulations, as currently drafted, do not comply with Health & Safety Code § 25200.21 or 
adequately remedy existing known deficiencies in the agency’s regulations.  If not amended, 
these regulations will continue to allow owner/operators to escape liability and pass costs to the 
state and will do little to curb chronic violations at hazardous waste facilities.  In fact, these 
regulations weaken significantly current permitting standards on chronic violators and make it 
virtually impossible for DTSC to ever use its existing authority to deny, modify or suspend a 
permit.  By allowing chronic violators near impunity to continue operating, these regulations 
significantly threaten public health and safety and the environment.  These issues and others are 
more fully explained below.  

 
I. DTSC Failed to Consider and Adopt Required Criteria  
  

Health and Safety Code section 25200.21 requires DTSC to adopt regulations on or 
before January 1, 2018 establishing or updating criteria used for the issuance of a new or 
modified permit, which may include criteria for the denial or suspension of a permit.  DTSC 
must consider for inclusion as criteria all of the following: the number and types of past 
violations that would result in denial; the vulnerability of, and existing health risks to, nearby 
populations, including cumulative impacts; minimum setback distances from sensitive receptors 
(e.g. schools, hospitals, elder care facilities, etc.); evidence of financial responsibility and 
qualifications of ownership; provision of financial assurances pursuant to Health and Safety 
Code section 25200.1; training of personnel in the safety culture and plans; and the completion of 
a health risk assessment. 
 

Though Health and Safety Code section 25200.21 requires that DTSC consider seven 
criteria for inclusion in the proposed regulations to modify the decision-making process for the 
issuance of hazardous waste facility permits, DTSC only addresses five criteria in this 
rulemaking.  DTSC states that it will address the remaining two criteria: the vulnerability of and 
existing health risks to, nearby populations and the minimum setback distances from sensitive 
receptors (e.g. schools, hospitals, elder care facilities, etc.) in a separate rulemaking package.  
DTSC has no discretion to postpone its consideration of the mandatory criteria listed in Health & 

 



 

Safety Code § 25200.21.  Therefore, DTSC’s failure to include two mandatory criteria in this 
rulemaking violates the Health & Safety Code.    
 
II. DTSC Should Incorporate the Legislative Analyst’s Recommendations on Financial 

Assurances 
 
The Legislative Analyst issued a report titled Financial Assurances: Strengthening Public 

Safety of Waste Facilities and Surface Mines which examined DTSC’s financial assurance 
programs and generally found that the dollar amount of existing financial assurances does not 
fully assure the financial resources necessary to mitigate the effects of hazardous waste facilities, 
thereby opening the state to potential financial risk.  Furthermore, it found that there was no 
dedicated funding source for unanticipated emergencies in connection with these facilities and 
that as a consequence the General Fund had been and may be called upon in the future to fund 
these emergencies.  The Legislative Analyst found that several of the financial assurance 
mechanisms allowed by DTSC posed high risks to the state at minimal up-front costs to the 
owner/operator.  The corporate financial test and corporate guarantee mechanisms, in particular, 
pose a high risk to the state because the State could be faced with completely financing the costs 
to close and maintain a facility if the company goes bankrupt.  Historically about 50 percent of 
the closure and postclosure financial assurances required by DTSC have been secured through 
the corporate financial test or corporate guarantee.  In addition, the effectiveness of insurance 
policies varies largely depending on the willingness of the insurance company to cooperate with 
the state agency.  The former California Integrated Waste Management Board and DTSC have 
experienced insurance companies not immediately providing payment, but expecting to negotiate 
a settlement with the state and the owner/operator for an amount less than the full assurance 
originally provided. In fact, the legislative analyst found that none of the current financial 
assurance mechanisms provides a complete assurance to the state that the owner/operator will 
have the financial resources to complete the required environmental mitigation once the facility 
ceases operations. 

   
DTSC should incorporate the recommendations of the legislative analyst’s report which 

found that 1) the agency should account for unintended expenses such as those associated with 
severe storms and run-off and equipment replacement; 2) eliminate the use of the corporate 
financial test and corporate guarantee; 3) require review of financial documents for captive 
insurance; 4) better coordinate between the multiple agencies that require financial assurances; 
and 5) provide a mechanism for the hazardous waste industry to cover expenses when financial 
assurances prove insufficient.   

 
DTSC also proposes to permit DTSC to collect financial assurances for corrective actions 

“at the earliest time the Department is able to make a reasonable determination of the amount of 
financial assurance required.”  While CRPE agrees with the concept of requiring assurances of 
financial responsibility for completing corrective actions at the earliest possible time, CRPE 
disagrees with DTSC’s assessment that the earliest possible time is when DTSC is able to make a 
reasonable estimate of the amount.  In fact, the regional water boards require financial assurances 
for solid waste landfills before they can legally operate and are able to adequately forecast a 
reasonable amount.  There is no reason why DTSC cannot make the same forecast as the water 
boards do for solid waste landfills.  In fact, the legislative analyst recommended that DTSC 
require up-front corrective action financial assurances be provided by hazardous waste facilities 
to cover costs associated with reasonably foreseeable releases into groundwater.  CRPE agrees 



 

and additionally believes that these upfront corrective action financial assurances should cover 
reasonably foreseeable releases into soil and air.   

 
If owner/operators need not provide financial assurances until corrective action is 

imminent, the state is at risk of covering unexpected corrective action costs in the case of 
insolvency or bankruptcy.  By having financial assurances required at the outset for corrective 
actions, California can avoid Exide-like situations, in which a malfeasant battery recycling 
company was able to escape much of its liability, leaving the State to primarily fund the largest 
clean-up in the State’s history.  By not having advance financial assurances, DTSC puts itself in 
the untenable situation of allowing a noncompliant company to remain in business and profitable 
in order to remain solvent to fund corrective actions.  This also unduly limits the enforcement 
and permitting authority of DTSC. 

 
Alternatively, DTSC should expand the concept of liability coverage to include liability 

for the cost of corrective actions associated with potential sudden accidental occurrences and 
non-sudden accidental occurrences.  Currently, operators need only demonstrate coverage of up 
to an annual aggregate of $8 million to compensate third parties that are either physically harmed 
or have property damages due to sudden or non-sudden releases of hazardous constituents.  
Liability coverage does not currently cover clean-up costs due to hazardous releases.  If DTSC 
extended liability coverage to clean-ups costs, $8 million is insufficient to cover the costs of 
remediation.  DTSC should require additional liability coverage to include potential remediation 
costs at the time an applicant seeks a permit, and increase the minimum coverage amount.  DTSC 
should establish a minimum coverage amount based on its expertise on and knowledge of 
remediation costs, the risks of accidental releases at various types of TSDFs, and the compliance 
history of applicants.  Adjustments to the amount should be made once DTSC makes a 
reasonable estimate of the cost of corrective action and after that cost estimate is finalized.  

 
III. Additional Recommendations to Strengthen Financial Assurance Requirements 

 
DTSC is supposed to review financial assurances for hazardous waste disposal facilities 

at least every five years (during DTSC’s permit review) and financial assurances for all other 
hazardous waste facilities at least every ten years upon the renewal of the permit.  However, 
given the large backlog of permit renewal processes, DTSC should consider unlinking financial 
assurance review from the regular permit renewal process. 

 
Current regulations require DTSC to have “a reasonable belief that the owner or operator 

may no longer meet the requirements” of its financial obligations before it may require reports on 
the financial conditions of an owner/operator.  DTSC should strike the “reasonable belief” 
standard.  DTSC should have the ability to require reports on the financial conditions of 
hazardous waste facilities without vague “reasonable belief” conditions attached.  In fact, without 
consistent access to a company’s financial reports, how would DTSC come to a reasonable belief 
that an owner/operator has failed to meet its requirements?  This conditional access language 
puts the state at risk because it limits DTSC’s ability to enforce its financial assurance 
requirements before there is a major breach and provides owner/operators with an avenue to 
resist providing financial records.  DTSC should therefore strike the “reasonable belief” language 
on page 8, lines 23-24, and anywhere else it may occur.    

 
 
  



 

 
IV. The Proposed Violation Scoring Procedure Is Not Sufficiently Protective of Health 

& the Environment. 
  
 CRPE supports the concept of a violation scoring procedure that accounts for differences 
in a violation’s potential for harm and the extent of deviation from applicable standards while 
also accounting for multiple violations over time.  This approach is consistent with Health & 
Safety Code § 25186 which authorizes the department to deny, suspend, or revoke a permit based 
on any violation that poses of a threat to public health, or a violation that demonstrates a 
repeating or recurring pattern.  The Proposed Violation Scoring Procedure (VSP) can 
theoretically provide clarity and consistency to the department’s use of its existing authority to 
deny, revoke or suspend permits under either the “public health” prong or the “pattern of 
violations” prong of section 25186.  However, as currently drafted, the Violation Scoring 
Procedure will not remedy the significant confusion and inconsistency in considering past 
violations as part of the permitting process.  CRPE offers the following specific comments on 
deficiencies on the VSP and offers recommendations to ensure VSP’s consistency with other 
applicable laws and regulations governing permitting and enforcement. 
 

A. The VSP should account for all violations, including Class II and minor 
violations.  
 

DTSC’s proposed regulations include only Class I violations in the VSP.  Class I 
violations are deviations from the law that pose a significant threat to human health or safety or 
the environment or that are significant enough to result in the unauthorized disposal or release of 
hazardous waste or result in inadequate financial resources.  See Enforcement Response Policy, 
DTSC-OP-0006, June 29, 2017.  The language of Health & Safety Code § 25186 indicates that 
the legislature intended to authorize the department to revoke, suspend, or deny a permit based 
on a single Class I violation (excluding a Class I violation based on inadequate financial 
assurances) or based on a pattern of multiple violations including minor violations that do not 
pose a threat to public health or safety or the environment.  DTSC’s proposal to exclude non-
Class I violations in the VSP undermines the legislature’s intent to include chronic violators of 
all types within DTSC’s permit denial and revocation authority.  DTSC should account for all 
violations in the VSP using the proposed weighting matrices to account for the lower risk 
associated with Class II and minor violations.  DTSC offers no rationale for failing to include 
Class II and minor violations in the matrices.   

 
Further, the exclusion of Class II and minor violations from the VSP renders the “Degree 

of Harm” and “Extent of Deviation” characterizations superfluous.  All Class I violations 
represent significant deviations of the law and pose a significant threat to human health and the 
environment or result in unauthorized disposal or release of hazardous waste.  If DTSC 
characterizes a violation as Class I, then in most cases it must also give the violation the highest 
score in the VSP.  This renders the entire concept of the VSP scoring matrix as duplicative of 
existing violation characterization.        

 
B. The VSP should align with the permit renewal process 

 
DTSC’s proposed regulations require the Department to determine an initial score for 

violations that occurred during the preceding 10 years.  DTSC is also tasked with assessing 
permit renewals every 10 years in which it considers past violations as a factor that may trigger a 



 

permit suspension or denial.  However, the permit renewal process often takes considerably 
longer, due in large part to delays and deficiencies in DTSC receiving adequate applications for 
owner/operators.  In order to incentive more timely submission of information and renewal of 
applications, DTSC should adopt language requiring DTSC to determine an initial score for 
violations that occurred during the preceding 10 years or since the issuance of the last permit, 
whichever is longer.  

 
C. DTSC should not limit the classification of violations as posing major potential 

harm. 
 

DTSC defines a violation posing major potential harm when “the characteristics and/or 
amount of the substance involved present a major threat to public health and safety or the 
environment and the circumstances of the violation indicate a high potential for harm.”  
However, without explanation DTSC then limits the violations which it may classify as posing a 
major potential harm to those involving the management of hazardous waste, the absence of 
financial assurance or the absence of a contingency plan.  Given the straight-forward definition, 
the further limiting of violations posing major potential harm is unnecessary and arbitrary.  
DTSC provides no rationale for limiting the types of violations it may consider as posing major 
potential harm.  DTSC should consider any violation that presents a major threat to public health 
or the environment as posing major potential harm.   

 
 
D. DTSC should measure the cumulative, not average violation score in its VSP.    

 
According to DTSC’s proposed regulations, the VSP score consists of the sum of the 

final inspection scores for all compliance inspections conducted during the preceding 10-year 
period, divided by the number of total inspections to create a 10-year average score.  This scoring 
procedure is antithetical to the language of Health & Safety Code § 25186 which authorizes 
DTSC to revoke, suspend, or deny a permit based on a repeating or recurring pattern of 
violations.  This should be measured by assessing the cumulative total number of violations over 
ten years.  DTSC’s averaging technique will serve to obscure and minimize the total number and 
severity of violations.   

 
The averaging technique also renders the compliance tiers and the VSP completely 

irrelevant.  In order to be classified as conditionally acceptable or unacceptable, a facility would 
have to receive the most serious Class I violation during every single inspection over a ten-year 
period.  Even the most noncompliant facilities have never risen to this level of noncompliance.  
Additionally, this procedure contradicts Health & Safety Code § 25186.05 which requires DTSC 
to consider three serious violations within a five-year period as a compelling cause to deny, 
revoke or suspend a permit.  

 
E. DTSC’s criteria for denying, suspending or revoking a permit using the VSP fails 

to protect public health and the environment and contradicts Health & Safety 
Code 25186.05 

 
DTSC’s proposed regulations states that the Department “may” deny, suspend, or revoke 

a permit for a facility that has an “unacceptable” VSP score, but only if DTSC also finds certain 
conditions.  This represents a drastic weakening of protections to the public against non-
compliant owner/operators.  Under existing law, DTSC may deny, suspend, or revoke a permit 



 

for any violation of, or noncompliance of a law or regulation if the violation or noncompliance 
shows a repeating or recurring pattern or may pose a threat to public health or safety or the 
environment.  Therefore, under existing statute, DTSC may deny, suspend, or revoke a permit 
based on a single violation that may pose a threat to public health, safety, or the environment.  
Under DTSC’s proposed regulations, in order for DTSC to have the authority to deny, suspend, 
or revoke a permit, the facility must have averaged two serious Class I violations during every 
single inspection over a ten-year period, and DTSC must additionally find that the facility 
presents an imminent endangerment, or be unwilling or unable to operate in compliance with its 
permit or other similar conditions.  This represents an impossible bar to meet, allowing very 
dangerous facilities to continue operating and limiting the Department’s discretion to use its 
existing authority to deny, suspend, or revoke a permit.   

 
F. DTSC Should Not Implement a Separate Appeals Process Accessible Only to 

Owner/Operators 
 

DTSC proposed regulations includes a separate appeal process for owners/operators to 
appeal any proposed decision to deny a permit application or suspend or revoke based on the 
VSP.  DTSC already has an appeals process that applies to any permit decision.  Though the 
current appeals process is deeply flawed, it is applied the same for either a permit applicant or 
permit opponent.  DTSC should not set up a parallel appeals process that is accessible only to 
one side and with a less stringent burden of proof than the current appeals process that can only 
benefit permit applicants.   

 
In this parallel appeals process, the Department bears the burden of establishing that its 

proposed decision is not clearly erroneous by demonstrating that the VSP Score was not in 
compliance with this article or a manifest injustice would result from the Department taking the 
proposed action.  This language is nonsensical.  It is not the Department’s role to demonstrate 
that its decision was in error.  Moreover, DTSC’s decision will be overturned upon a showing 
that the facility has implemented substantial improvements; that the VSP does not provide an 
accurate characterization of the facility’s compliance record; or there are overriding benefits 
resulting from the continued operation of the facility.  These standards are extremely deferential 
to hazardous waste owner/operators and exclude impacted residents and advocates completely 
from the process.   

 
V. DTSC Should Not Rely on Permit Applicant Solely to Develop Community Profile  
 

DTSC has proposed requiring the submission of a community profile.  The community 
profile would be used to identify community interest and assess if enhanced public participation 
is necessary.  CRPE agrees in concept that DTSC should collect community information early in 
the permitting process and that certain communities should receive enhanced public participation 
outreach and opportunities.  However, DTSC should not rely on the project applicant to provide a 
community profile, especially if that profile is used to assess whether to provide enhanced public 
participation.  Instead, DTSC should assess the vulnerability of communities near a proposed site 
using the CalEnviroScreen tool.  Any community in the top 25 percent of most impacted census 
tracts as defined by CalEnviroScreen should automatically receive enhanced public participation 
outreach and opportunities.  Other communities should be assessed for enhanced public 
participation using DTSC guidelines.      

 
 



 

VI. Conclusion 
 

DTSC’s proposed regulations violate California’s Health & Safety Code requiring 
consideration of community vulnerability and setbacks in permitting decisions.  They also 
significantly roll back protections to California residents from chronic violators and provide 
impunity to hazardous waste operators to shield them from any possibility of denying, revoking 
or suspending a permit in contravention of existing law.  They do little to uphold the polluter 
pays principle behind financial assurances and continues to put the state at risk of covering 
expenses that should be borne by hazardous waste owner/operators.  In whole, these regulations 
lend credence to frequent criticism that the Department is captured by the industry it is tasked 
with regulating and that it does not adequately protect public health.  DTSC must significantly 
revise these regulations to be more, not less protective of public health.  Please feel free to 
contact me at (415) 346-4179 ext. 302 if you have any questions about these comments.  Thank 
you for your consideration.  
 
  

Sincerely, 
 
Ingrid Brostrom,  
Senior Attorney 
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