
From: Rohlfes, Larry@DTSC
To: Gideon Kracov (gideon.kracov@dtsc.ca.gov); Mike Vizzier (Mike.Vizzier@dtsc.ca.gov); Mike Vizzier

(vizleigh@san.rr.com); Arezoo Campbell (acampbell@westernu.edu); Arezoo Campbell
(Arezoo.Campbell@dtsc.ca.gov)

Cc: Matthew Goldman; Singh, Mike@DTSC
Subject: Comments from Ingrid Brostrom on DTSC Draft Civil Rights Policy
Date: Tuesday, October 24, 2017 11:29:00 AM
Attachments: DTSC Civil Rights Policy Comments.pdf

Hello Panel Members,
 
Attached please find a comment letter to DTSC from Ingrid Brostrom of the Center on Race, Poverty
& the Environment on the department’s draft Civil Rights Policy. Since Chair Kracov and I were sent
emailed copies of this letter, I am forwarding it to all IRP members and posting it on the Documents
and Communications Submitted by the Public page of the IRP website.
 
LARRY
 
Larry Rohlfes
DTSC Independent Review Panel
CalEPA Headquarters
1001 I Street
Sacramento, CA 95814-2828
(916) 327-4493
Legislation/MS 22C
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October 24, 2017 
 
Attention: Civil Rights Policy Comments 
Department of Toxic Substances Control 
Executive Office, 25th Floor 
1001 I Street 
Sacramento, CA 95814 
 
To Whom It May Concern: 
 


The Center on Race, Poverty & the Environment (CRPE) submits these comments on the 
Department of Toxic Substances Control’s (DTSC) proposed Civil Rights Policy.  The Civil 
Rights Policy, as currently drafted, fails to codify the protections afforded by Title VI of the Civil 
Rights Act of 1964 (“Title VI”) and California Government Code, Section 11135.  If DTSC does 
not significantly revise the policy to conform to Title VI and Section 11135, it will be superseded 
by law.  See 2 CCR § 11145.  For these reasons, and for reasons set forth below, we request that 
DTSC significantly revise its Civil Rights Policy to conform with Title VI, Section 11135, and 
their implementing regulations.    
 


I. DTSC’s Definition of Discrimination Is Overly Narrow and Violates Title VI 
and California Government Code, Section 11135. 


 
Title VI states that “No person in the United States shall, on the ground of a [protected 


characteristic], be excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assistance.  California 
Government Code, Section 11135 states that “No person in the state of California shall, on the 
basis of [a protected characteristic], be unlawfully denied full and equal access to the benefits of, 
or be unlawfully subjected to discrimination under, any [state administered or funded] program 
or activity….”  Cal. Gov. Code § 11135.  The United States and California, therefore, prohibit 
federal or state funding recipients from 1) denying full and equal access to programs and 
activities, and 2) unlawful discrimination.  DTSC conflates these two prohibited actions and only 
references the denial of access to programs.  This definition violates the plain language of Title 
VI and Section 11135 which list “denial of access” and “discrimination” separately.   


 
Further, DTSC’s interpretation is not supported by Title VI and Section 11135’s 


implementing regulations which list numerous practices beyond the denial of equal access to 
programs as discriminatory.  See, e.g. 2 CCR § 11154.  For example, Article 2, Section 11154 of 
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the California Code of Regulations states that “it is a discriminatory practice . . . to make or 
permit selections of sites that have the purpose or effect of subjecting a person to 
discrimination.”  2 CCR § 11154.   


 
In its policy statement, DTSC states that it “will not tolerate discrimination against any 


person(s) seeking to participate in, or receive the benefits of, any program or activities that DTSC 
offers or conducts.”  However, DTSC should not limit its civil rights protections to only those 
that seek to participate in or benefit from DTSC’s programs.  DTSC should also commit to not 
discriminating against or tolerating discrimination against any person or population based on a 
protected characteristic.      


 
 Finally, DTSC’s definition of discrimination references “fair access” to programs or 
activities, rather than the “full access” language included in Section 11135.  While these terms 
are not defined in statute or regulation, to the extent that DTSC’s definition does not mandate full 
access to DTSC programs and activities to protected classes, it violates Section 11135.    
    


II. DTSC’s Definition of “Protected Characteristic” Is Overly Narrow and 
Violates Section 11135          


 
In addition to listing the protected bases of sex, race, color, religion, ancestry, national 


origin, ethnic group identification, age, mental disability, physical disability, medical condition, 
genetic information, marital status, and sexual orientation, Section 11135 also protects 
individuals based on “a perception that a person has any of those characteristics or that the person 
is associated with a person who has, or is perceived to have, any of those characteristics,” as 
separate grounds for protection.  Cal. Gov. Code § 11135.  DTSC’s definition fails to protect 
individuals based on the perception that a person has protected characteristics or is associated 
with a person with protected characteristics.  DTSC’s definition must be at least as inclusive as 
mandated by State law.  DTSC must, therefore, revise its definition to include the “perception” 
and “association” language contained in Section 11135.  


 
III. DTSC’s Reliance on a Discriminatory Intent Standard Violates Section 


11135 and Title VI Implementing Regulations. 
 


The State of California and most federal agencies, including the Environmental 
Protection Agency, have adopted regulations that prohibit recipients of state and federal funds 
from using criteria or methods of administering their programs that have the effect of subjecting 
individuals to discrimination based on protected characteristics.  See 2 CCR § 11154(i)-(j); 40 
CFR 7.35 (b)-(c).  Therefore, an agency violates Section 11135 and Title VI if it takes a neutral 
action or uses a neutral procedure or practice that has a disparate effect on protected individuals 
or populations. 


    
Here, DTSC proposes to ignore the disparate effect prong of Title VI and Section 11135 


implementing regulations and adopt an intent-based standard only.  For example, DTSC requires 
a complainant to allege and demonstrate that a discriminatory action occurred because of the 
complainant’s protected characteristic.  See Draft Civil Rights Policy at 11-12.  Moreover, DTSC 
refuses to investigate a complaint if the complainant does not allege the cause for the alleged 
discriminatory treatment.  See Draft Civil Rights Policy at 12.  There is no duty for an individual 
or class submitting a Title VI or Section 11135 complaint to prove the motivation behind actions 







 


that have a discriminatory impact.  In fact, proving discriminatory intent as a motivating factor in 
an agency’s or individual’s actions or decisions is, in most cases, impossible.  


 
Since DTSC’s proposed policy fails to incorporate a disparate effect standard, it deviates 


from and offers less protection than Title VI and Section 11135 and must be revised.     
 
IV. DTSC’s Proposed Civil Rights Complaint Process Is Confusing and 


Burdensome     
 
DTSC’s proposed complaint process requires that the complainant identify an individual 


responsible for the alleged discrimination.  See Draft Civil Rights Policy at page 8.  This 
requirement is extremely onerous as complainants are commonly not in the position to know 
which personnel were responsible for or involved in agency decision-making.  The requirement 
also ignores that Title VI and Section 11135 prohibit agencies and other state and federally-
funded bodies from taking discriminatory action.  DTSC’s focus on the actions of individuals 
rather than the actions of agencies or other bodies is misplaced and violates the spirit and letter of 
Title VI and Section 11135.  Title VI and Section 11135 implementing regulations requires only 
that the complaint be in writing; identify the entity which allegedly committed the 
discrimination; and allege prohibited discrimination.  DTSC’s policy should mirror these simple 
and straight forward requirements.  


 
 While DTSC’s definition of a complainant includes individuals “or other parties,” and 


DTSC’s policy references the ability of a complainant to represent a “class of people,” the form 
proposed by DTSC only recognizes the complainant as an individual, and authorizes the 
complainant to only to represent an individual or entity.  See Draft Civil Rights Policy at page 8, 
10.  The form should be revised to recognize a complainant’s right to represent a class or group 
of individuals.    


 
Finally, in its definitions, DTSC allows a complainant to designate an authorized 


representative to assist with the individual’s complaint.  Draft Civil Rights Policy at page 4.  The 
inclusion of this provision within a definition is confusing.  The definition seems to limit the 
complainant to receiving assistance from a single person; does not explain the role of a 
designated representative; and does not explain who may authorize a representative.  It is not 
clear what DTSC is trying to achieve with making explicit what seems to be implicit: a 
complainant may receive help with his or her complaint.  This provision should be removed from 
the definition of “complainant.”  If DTSC envisions a more specific role for “an authorized 
representative” it should provide additional detail in the policy document.   


 
V. The Policy Does Not Include a Remedy if Discrimination Found 
 
DTSC’s policy explains that after reaching a determination on the merits of a complaint, 


DTSC will inform the Complainant in writing of its determination.  This disclosure of DTSC’s 
finding is the only “remedy” discussed in the Draft Policy.  DTSC does not commit to redressing 
or resolving any discriminatory actions or activities, does not commit to any preventative 
measures, and does not commit to withdrawing funds from DTSC funding recipients who 
discriminate.  DTSC’s lack of commitment to redressing discriminatory conduct is concerning 
and violates Title VI and Section 11135 which prohibit federal and state funding for entities that 
discriminate.    







 


VI. DTSC’s Policy Is Not Integrated with the Department of Fair Housing and 
Employment’s Civil Rights Complaint Process 


 
In 2016, Governor Brown signed SB 1442 (Liu) into law, which transferred responsibility 


for investigating and enforcing Section 11135 to the Department of Fair Housing and 
Employment (“DFEH”).  The bill also requires that whenever a state agency has reasonable cause 
to believe that a contractor, grantee, or local agency has violated the provisions of Section 11135, 
the head of the state agency, or his or her designee, shall submit a complaint detailing the alleged 
violations with the Department of Fair Employment and Housing for investigation and 
determination.  Cal. Gov. Code § 11136.   


 
DTSC has not incorporated these new provisions into its civil rights policy or explain the 


relationship between DTSC’s civil rights policy and the new authority of the Department of Fair 
Housing and Employment, and how the dual tracks for civil rights complaints at DTSC and 
DFEH will interact.  At a minimum, DTSC must explain its approach to complying with its 
reporting responsibilities to DFEH when it suspects unlawful discrimination.   


 
VII. Conclusion 


 
Thank you for considering these comments and recommendations on DTSC’s Draft Civil 


Rights Policy.  As discussed above, DTSC must revise the policy to ensure compliance and 
consistency with federal and state civil rights laws.  If you have any questions, please contact me 
at ibrostrom@crpe-ej.org. 
 
Sincerely, 
 
Ingrid Brostrom 
Assistant Director 
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October 24, 2017 
 
Attention: Civil Rights Policy Comments 
Department of Toxic Substances Control 
Executive Office, 25th Floor 
1001 I Street 
Sacramento, CA 95814 
 
To Whom It May Concern: 
 

The Center on Race, Poverty & the Environment (CRPE) submits these comments on the 
Department of Toxic Substances Control’s (DTSC) proposed Civil Rights Policy.  The Civil 
Rights Policy, as currently drafted, fails to codify the protections afforded by Title VI of the Civil 
Rights Act of 1964 (“Title VI”) and California Government Code, Section 11135.  If DTSC does 
not significantly revise the policy to conform to Title VI and Section 11135, it will be superseded 
by law.  See 2 CCR § 11145.  For these reasons, and for reasons set forth below, we request that 
DTSC significantly revise its Civil Rights Policy to conform with Title VI, Section 11135, and 
their implementing regulations.    
 

I. DTSC’s Definition of Discrimination Is Overly Narrow and Violates Title VI 
and California Government Code, Section 11135. 

 
Title VI states that “No person in the United States shall, on the ground of a [protected 

characteristic], be excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assistance.  California 
Government Code, Section 11135 states that “No person in the state of California shall, on the 
basis of [a protected characteristic], be unlawfully denied full and equal access to the benefits of, 
or be unlawfully subjected to discrimination under, any [state administered or funded] program 
or activity….”  Cal. Gov. Code § 11135.  The United States and California, therefore, prohibit 
federal or state funding recipients from 1) denying full and equal access to programs and 
activities, and 2) unlawful discrimination.  DTSC conflates these two prohibited actions and only 
references the denial of access to programs.  This definition violates the plain language of Title 
VI and Section 11135 which list “denial of access” and “discrimination” separately.   

 
Further, DTSC’s interpretation is not supported by Title VI and Section 11135’s 

implementing regulations which list numerous practices beyond the denial of equal access to 
programs as discriminatory.  See, e.g. 2 CCR § 11154.  For example, Article 2, Section 11154 of 
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the California Code of Regulations states that “it is a discriminatory practice . . . to make or 
permit selections of sites that have the purpose or effect of subjecting a person to 
discrimination.”  2 CCR § 11154.   

 
In its policy statement, DTSC states that it “will not tolerate discrimination against any 

person(s) seeking to participate in, or receive the benefits of, any program or activities that DTSC 
offers or conducts.”  However, DTSC should not limit its civil rights protections to only those 
that seek to participate in or benefit from DTSC’s programs.  DTSC should also commit to not 
discriminating against or tolerating discrimination against any person or population based on a 
protected characteristic.      

 
 Finally, DTSC’s definition of discrimination references “fair access” to programs or 
activities, rather than the “full access” language included in Section 11135.  While these terms 
are not defined in statute or regulation, to the extent that DTSC’s definition does not mandate full 
access to DTSC programs and activities to protected classes, it violates Section 11135.    
    

II. DTSC’s Definition of “Protected Characteristic” Is Overly Narrow and 
Violates Section 11135          

 
In addition to listing the protected bases of sex, race, color, religion, ancestry, national 

origin, ethnic group identification, age, mental disability, physical disability, medical condition, 
genetic information, marital status, and sexual orientation, Section 11135 also protects 
individuals based on “a perception that a person has any of those characteristics or that the person 
is associated with a person who has, or is perceived to have, any of those characteristics,” as 
separate grounds for protection.  Cal. Gov. Code § 11135.  DTSC’s definition fails to protect 
individuals based on the perception that a person has protected characteristics or is associated 
with a person with protected characteristics.  DTSC’s definition must be at least as inclusive as 
mandated by State law.  DTSC must, therefore, revise its definition to include the “perception” 
and “association” language contained in Section 11135.  

 
III. DTSC’s Reliance on a Discriminatory Intent Standard Violates Section 

11135 and Title VI Implementing Regulations. 
 

The State of California and most federal agencies, including the Environmental 
Protection Agency, have adopted regulations that prohibit recipients of state and federal funds 
from using criteria or methods of administering their programs that have the effect of subjecting 
individuals to discrimination based on protected characteristics.  See 2 CCR § 11154(i)-(j); 40 
CFR 7.35 (b)-(c).  Therefore, an agency violates Section 11135 and Title VI if it takes a neutral 
action or uses a neutral procedure or practice that has a disparate effect on protected individuals 
or populations. 

    
Here, DTSC proposes to ignore the disparate effect prong of Title VI and Section 11135 

implementing regulations and adopt an intent-based standard only.  For example, DTSC requires 
a complainant to allege and demonstrate that a discriminatory action occurred because of the 
complainant’s protected characteristic.  See Draft Civil Rights Policy at 11-12.  Moreover, DTSC 
refuses to investigate a complaint if the complainant does not allege the cause for the alleged 
discriminatory treatment.  See Draft Civil Rights Policy at 12.  There is no duty for an individual 
or class submitting a Title VI or Section 11135 complaint to prove the motivation behind actions 



 

that have a discriminatory impact.  In fact, proving discriminatory intent as a motivating factor in 
an agency’s or individual’s actions or decisions is, in most cases, impossible.  

 
Since DTSC’s proposed policy fails to incorporate a disparate effect standard, it deviates 

from and offers less protection than Title VI and Section 11135 and must be revised.     
 
IV. DTSC’s Proposed Civil Rights Complaint Process Is Confusing and 

Burdensome     
 
DTSC’s proposed complaint process requires that the complainant identify an individual 

responsible for the alleged discrimination.  See Draft Civil Rights Policy at page 8.  This 
requirement is extremely onerous as complainants are commonly not in the position to know 
which personnel were responsible for or involved in agency decision-making.  The requirement 
also ignores that Title VI and Section 11135 prohibit agencies and other state and federally-
funded bodies from taking discriminatory action.  DTSC’s focus on the actions of individuals 
rather than the actions of agencies or other bodies is misplaced and violates the spirit and letter of 
Title VI and Section 11135.  Title VI and Section 11135 implementing regulations requires only 
that the complaint be in writing; identify the entity which allegedly committed the 
discrimination; and allege prohibited discrimination.  DTSC’s policy should mirror these simple 
and straight forward requirements.  

 
 While DTSC’s definition of a complainant includes individuals “or other parties,” and 

DTSC’s policy references the ability of a complainant to represent a “class of people,” the form 
proposed by DTSC only recognizes the complainant as an individual, and authorizes the 
complainant to only to represent an individual or entity.  See Draft Civil Rights Policy at page 8, 
10.  The form should be revised to recognize a complainant’s right to represent a class or group 
of individuals.    

 
Finally, in its definitions, DTSC allows a complainant to designate an authorized 

representative to assist with the individual’s complaint.  Draft Civil Rights Policy at page 4.  The 
inclusion of this provision within a definition is confusing.  The definition seems to limit the 
complainant to receiving assistance from a single person; does not explain the role of a 
designated representative; and does not explain who may authorize a representative.  It is not 
clear what DTSC is trying to achieve with making explicit what seems to be implicit: a 
complainant may receive help with his or her complaint.  This provision should be removed from 
the definition of “complainant.”  If DTSC envisions a more specific role for “an authorized 
representative” it should provide additional detail in the policy document.   

 
V. The Policy Does Not Include a Remedy if Discrimination Found 
 
DTSC’s policy explains that after reaching a determination on the merits of a complaint, 

DTSC will inform the Complainant in writing of its determination.  This disclosure of DTSC’s 
finding is the only “remedy” discussed in the Draft Policy.  DTSC does not commit to redressing 
or resolving any discriminatory actions or activities, does not commit to any preventative 
measures, and does not commit to withdrawing funds from DTSC funding recipients who 
discriminate.  DTSC’s lack of commitment to redressing discriminatory conduct is concerning 
and violates Title VI and Section 11135 which prohibit federal and state funding for entities that 
discriminate.    



 

VI. DTSC’s Policy Is Not Integrated with the Department of Fair Housing and 
Employment’s Civil Rights Complaint Process 

 
In 2016, Governor Brown signed SB 1442 (Liu) into law, which transferred responsibility 

for investigating and enforcing Section 11135 to the Department of Fair Housing and 
Employment (“DFEH”).  The bill also requires that whenever a state agency has reasonable cause 
to believe that a contractor, grantee, or local agency has violated the provisions of Section 11135, 
the head of the state agency, or his or her designee, shall submit a complaint detailing the alleged 
violations with the Department of Fair Employment and Housing for investigation and 
determination.  Cal. Gov. Code § 11136.   

 
DTSC has not incorporated these new provisions into its civil rights policy or explain the 

relationship between DTSC’s civil rights policy and the new authority of the Department of Fair 
Housing and Employment, and how the dual tracks for civil rights complaints at DTSC and 
DFEH will interact.  At a minimum, DTSC must explain its approach to complying with its 
reporting responsibilities to DFEH when it suspects unlawful discrimination.   

 
VII. Conclusion 

 
Thank you for considering these comments and recommendations on DTSC’s Draft Civil 

Rights Policy.  As discussed above, DTSC must revise the policy to ensure compliance and 
consistency with federal and state civil rights laws.  If you have any questions, please contact me 
at ibrostrom@crpe-ej.org. 
 
Sincerely, 
 
Ingrid Brostrom 
Assistant Director 
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