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Dear Independent Review Panel members:

CONTINUED CONCERNS ON HISTORIC CIRCUMVENTION OF THE BUSINESSS AND PROFESSIONS CODE 
BY THE DEPARTMENT OF TOXIC SUBSTANCES CONTROL

On November 13, 2016 I requested that the “Independent Review Panel (IRP) undertake
to investigate the Department of Toxic Substances Control (DTSC) wrongheaded and
long-term circumvention of licensure requirements of the State of California and
various implications to the practicing without a license supposed professional work 
performed by DTSC as well as ancillary issues of “working out of class” with regards 
to having unlicensed staff with a HAZARDOUS SUBSTANCES SCIENTISTS (HSS) job 
classification perform certain of the functions that licensed professionals in the 
ENGINEERING GEOLOGIST (EG) and HAZARDOUS SUBSTANCES ENGINEERS (HSE) job 
classifications have the statutory responsibility to perform.”

I repeat:

“Any technical report submitted to the Department needs to be signed by a registered 
professional to takes responsibility for its technical content.  If a report makes
interpretations and derives conclusions from hydrogeological and geochemical data, 
the Report must be signed by a qualified geologist, registered in the State of 
California, or professional civil engineer.  This is required by California State 
Law - Business and Professions Code (Geologists and Geophysicists Act, Section 6735 
and Professional Engineers Act, Section 6735).  Technical reports and memoranda 
submitted to the DTSC that address hazardous substances investigations and are 
available for public review must adhere to the legal requirements of the Business 
and Professions Code.  Reports and memoranda signed by licensed professionals must 
indicate the license number of the professional who signs the document.”  [Quote 
from draft guidance on reports and memoranda submitted to DTSC]

In other words, DTSC is aware of the professional requirements and chooses to ignore 
them for its own actions.  A further example of this DTSC awareness is the following 
draft (not necessarily the final version), developed because licensed DTSC staff
referred or attempted to refer outside consultants to the Board of Registration for 
practicing without a license, negligence, misrepresentation, etc. and management 
became alarmed and developed “controls as follows:

Sent: Wednesday, January 11, 2017 9:37 AM 
To: DTSCPublicMeeting@DTSC
Cc: Singh, Mike@DTSC; Rohlfes, Larry@DTSC 
Categories: Green Category 
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“Department Referrals to the Board for Geologists and Geophysicists

Problem Statement

Any technical report submitted to the Department needs to be signed by a registered 
professional to takes responsibility for its technical content.  If a report makes
interpretations and derives conclusions from hydrogeological and geochemical data, 
the Report must be signed by a qualified geologist, registered in the State of 
California, or professional civil engineer.  This is required by California State 
Law - Business and Professions Code (Geologists and Geophysicists Act, Section 6735 
and Professional Engineers Act, Section 6735).  Technical reports and memoranda 
submitted to the DTSC that address hazardous substances investigations and are 
available for public review must adhere to the legal requirements of the Business 
and Professions Code.  Reports and memoranda signed by licensed professionals must 
indicate the license number of the professional who signs the document.

Role of Board for Geologists and Geophysicists
The purpose of the California Board for Geologists and Geophysicists (Board) is “to 
protect the public’s health, safety and welfare by ensuring that individuals are 
competent to practice geology and geophysics and that the laws governing the 
practice of geology and geophysics are enforced in a fair and judicious manner.”

Types of Deficiencies
There are two common forms of deficiencies: practicing without a license and 
professional negligence (incompetence and/or misrepresentation).  Practicing without 
a license is a relatively straight forward determination.  The latter (professional 
negligence, incompetence or misrepresentation) requires judgment of a registered 
professional.  The Board will determine if a complaint is valid and pursue 
appropriate remedy.  It should be recognized that judgment of whether or not a 
referral is warranted, and the timing of presenting a referral, may be different for 
the Department than for the individual staff member initiating the referral process.

Referral Options

1.      DTSC Referral Process
• Deficiency is identified by a staff person.
• Immediate supervisor is notified.
• With supervisor concurrence, staff person drafts a complaint letter and 
completes Board paperwork (see attachments).
• In order for the complaint to be on behalf of the Department, complaint 
requires the signature of a Professional Geologist and at least a Branch Chief or 
above. If staff person and Supervisor are not registered geologists, they meet with 
a DTSC Professional Geologist (selected by Supervisor) to discuss the referral 
letter and request their signature.  
• With concurrence of a Professional Geologist, request that Branch Chief 
review and approve before submitting the complaint to the Board.
• If first line supervisor, the DTSC Geologist, or Branch Chief does not agree 
with the referral, the decision can be appealed to a Supervising Engineering 
Geologist selected by the staff person.  The Supervising Engineering Geologist may 
sign and issue the referral letter only with approval of a Deputy Director or the 
Director.
• If the Supervising Engineering Geologist refuses to approve the referral, no 
additional state time may be used to pursue the complaint and DTSC letterhead may 
not be used for the submittal.

2.      Member of the Public Referral

• Any member of the public, including DTSC employees, has the right to submit 
a complaint to the Board.
• DTSC letterhead or state time cannot be used to submit a complaint as a 

Page 2 of 4CONTINUED CONCERNS ON HISTORIC CIRCUMVENTION OF THE BUSINESSS ...

1/12/2017https://mail.ces.ca.gov/owa/?ae=Item&t=IPM.Note&id=RgAAAABQRg07IUpTS6iFK1e0...



member of the public.
• The staff person should not use paper or electronic copies of documents 
available to them as a DTSC employee to support the referral.  Such documents may be 
obtained from DTSC using a Freedom of Information Act request.  

Other Concerns
1.      Does the same standard apply to Professional Engineers (civil, chemical, 
mechanical, and environmental)?
2.      If staff person refers (as private citizen) against wishes of Supervisor and 
Branch Chief, are they protected by Whistle Blower statute? Are they allowed to use 
paper or electronic copies of documents submitted to DTSC?”

I request the IRP to assure that this draft policy is made policy, if not already 
adopted somewhere, and if adopted, that it be made front and center in DTSC’s 
policies and procedures where the public may be assured that agency’s staff may make 
their professional concerns known to the Board of Registration.  It clearly needs 
some modification since the folks developing did not seem to recognize that first, 
second and so on supervisors might not themselves be registered or even be 
“licensable” in the first place.

The foregoing “draft” also showcases DTSC’s implicit hypocrisy regarding licensure.  
It will consider an internal policy that addresses the issue of external unlicensed 
practice while at the same time engaging in conspicuous internal unlicensed 
practice. DTSC continues to hire staff for its “cleanup” work that can’t be licensed 
and to place them in positions---often in a chain of unlicensed management---where 
they have frequently signed letters expressing opinions on technical content of work 
plans and reports, etc. of licensed professionals.  The only coherent approach from 
DTSC to this issue has been business as usual despite internal documents that 
clearly lay the issues out.

Specifically, on October 5, 2009, a memorandum entitled “Application of Professional 
License Requirements to DTSC Technical Work” was submitted by the Office of Legal 
Counsel (OLC) to then-acting Deputy Director Stewart Black.  However, this document 
was submitted under Attorney Client Privilege with a lengthy caveat that included 
“This legal opinion may be viewed only by employees of DTSC and is not to be
furnished, distributed or provided to persons not employed by DTSC.” I am not 
aware of this confidentiality being rescinded nor of the document having been 
distributed beyond DTSC.  I request that the IRP obtain this document, formally have
the confidentiality rescinded (if it has not already been), and make it availability 
to the public (if it is not already on DTSC’s website.  Eight years is probably long 
enough for this to have been hidden from the public.

I request that the IRP require DTSC to take steps to address the issues raised, 
since DTSC has not fully done so.  Along those lines, a second document was 
developed by DTSC, “Questions Regarding October 5, 2009 Legal Opinion on 
“Application of Professional License Requirements to DTSC Technical Work” from the 
Regions and Headquarters, November/December 2010”, which was not cited under 
confidentiality.  I request that the IRP obtain this document and make it fully 
available to the public on DTSC’s website.  It represents responses to questions by 
DTSC staff regarding the confidential memo cited above.  Some of the questions 
represent the intransigence of DTSC’s non-licensed project managers regarding 
“their” projects and review comments by licensed professionals and other related 
things such as “project shopping.  One of the answers given is telling “each branch 
chief has the responsibility to see that the legal memo is followed” and that DTSC 
has instituted a “remedy review process”.  This is interesting since many of DTSC’s 
branch chiefs have no license themselves.  I request that the IRP review and 
evaluate how well this recommendation has been followed and to determine if any 
formal guidance was provided to DTSC’s branch chiefs beyond the original memo-----as 
to how to implement the memo.  I also ask the IRP to evaluate the “remedy review 
process” and determine if this was merely a fig leaf. 
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Executive staff appears to deliberately have ducked its obligations by “allowing” 
individual branch chiefs to determine compliance.  I request that the IRP obtain 
from DTSC any subsequent or derivative memoranda, e-mails or other internal 
correspondence, policies or draft policies concerning the issue, the response to 
internal questions and the original OLC memo.  These should be  made available to 
the public.

Sincerely,

Philip B. Chandler                             
2615 Marquette Drive
Topanga, CA 90290

 Or

4501 W. Channel Islands Blvd., Unit 86
Oxnard, CA 93035

(805)382-3365
(310) 455-1962
philipbchandler@earthlink.net

cc:     

The Honorable Kevin De Leon
State Senator and Speaker pro Tempore
State Capitol, Room 205
Sacramento, CA 95814

The Honorable Hanna-Beth Jackson 
State Senator
State Capitol, Room 2032
Sacramento, CA 95814
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