
DOWNEYIBRAND 
ATTORNEYS llP 

September 10, 2014 

Steven H. Goldberg 
sgold berg@downeybrand.com 
916/520-5231 Direct 
916/520-5631 Fox 

VIA ELECTRONIC MAIL & U.S. MAIL 

Pauline Batarseh 
Chief of Policy Implementation Branch 
Department of Toxic Substances Control 
1001 I Street 
Sacramento, California 95812-0806 

DI=CEiVED SEP 1 5 2014 
62f~p,tol Mall, 181n Floor 
Sacramento, CA 95814 
916/444-1000 Main 
downeybrand.com 

Re: Lennox International Inc. 's Response to the Department of Toxic Substances 
Control's Summary ofVioiations Letter 

Dear Ms. Batarseh: 

This letter supplements Lennox International Inc.'s ("Lelillox") response to the Department of 
Toxic Substances Control's ("DTSC") Summary of Violations Letter dated July 3, 2014 ("SOV 
Letter"). Lennox provided its initial response to the SOY Letter in a letter to your attention dated 
July 30,2014. Lennox reserves its rights to further supplement its response, to further dispute 
DTSC's allegations and to raise any objections Of make any arguments regarding its compliance 
with the program after further discussions with DTSC. We look forward to meeting with DTSC 
to discuss the matters raised in this letter. 

This letter does not include Lennox's response to DTSC's Review of Thermostat Recycling 
Corporation's ("TRC") 2013 Annual Report for California dated August 25,2014 
("Evaluation"). Lennox did not receive DTSC's Evaluation until September 3, 2014. On 
September 9, 2014, at the request of Lennox and others, DTSC granted a 30-day extension for 
LelillOX and other TRC members to respond to brsc's Evaluation. The new due date for 
Lennox's response to DTSC's Evaluation is October 10, 2014. 

DTSC's SOY Letter found that Lennox, as a member ofTRC, had violated subdivision (a) of 
section 66274.5 of Title 22 of the California Code of Regulations by failing to meet DTSC's 
collection and perfol1nance requirement for calendar year 2013. We dispute this finding for 
several reasons. First, the TRC members, including Lennox, informed DTSC that there were 
serious flaws with the Mercury Thermostat Collection and Perfo1111ance Requirements 
regulations ("Performance Requirements"), and those flaws cause the Performance Requirements 
to be invalid. Second, a further understanding ofLeml0x's individual role in the mercury 
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thermostat collection and recycling program makes clear that Lennox, as an individual 
manufacturer, did not violate the Performance Requirements. 

During DTSC's rulemaldng process for the Perfonnance Requirements, Lennox, TRC and other 
TRC members submitted COlmnent letters informing DTSC that there were serious flaws with the 
Perfonnance Requirements. In the comment letter submitted jointly by Lelllox, and other 
manufacturers, LelllOX explained the numerous reasons that the targets set by the Perfonnance 
Requirements are unachievable. 1 These reasons included: (1) the regulations contain no 
mandate that contractors participate in the collection and recycling of mercury thermostats; (2) 
mercury thermostats collected and managed in a universal waste stream are not accounted for in 
the perfonnance targets; and (3) tlle increase in collection rates built into the performance targets 
has only been achieved by one other recycling program, beverage containers, which took two 
decades to achieve this objective, not the 5 years specified in the Performance Requirements. In 
addition, Lennox warned DTSC that the impossibility of achieving the targets set by the 
Perfonnance Requirements would force DTSC and industry into an adversarial relationship 
within the first year. 

Other manufacturers and TRC also expressed serious concerns with the Perfonnance 
Requirements in their comments to DTSC during tlle rule-making process. Those cOlmnents, 
likewise, provided valid reasons that the targets set by the Perfonnance Requirements are 
unachievable including that the SERA study, which was used to calculate the number of out-of
service mercury thermostats becoming waste ammally, had a flawed methodology and 
insufficiently validated findings. Despite these criticisms, no changes were made to the targets 
set by the Perfonnance Requirements. 

Following DTSC's adoption of the Perfonnance Requirements, and notwithstanding the 
concerns raised during the rule making process, Lennox committed resources and its best efforts 
to a vigorous collection program coordinated and implemented by the TRC. As noted in TRC's 
ammal report for 2013, LemlOX and other members oftlle TRC expanded incentives for the 
collection of thermostats containing mercury and enhanced its education, training and 
community awareness initiatives. All oftllis was done with relatively little time remaining in the 
calendar year to try and reach tlle unrealistic target set by the new Performance Requirements. 

I Lennox Letter to DTSC re: Initial Statement of Reasons for Mercury Thennostat Collection and Perfonnance 
Requirement (October 2,2012) (hereinafier, "Joint Comment Letter"). This letter is attached hereto as Exhibit A. 
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While we do not dispute that TRC did not meet the collection target for the last six months of 
2013, we believe Lelmox, TRC and its members' comments on the Performance Requirements 
made it clear from the begimling that the targets set were unachievable, based on inaccurate data 
and unrealistic assumptions and therefore invalid. 

One of the unrealistic assumptions underpinning DTSC's Performance Requirements is the 
apparent view that Lennox and other TRC members can achieve DTSC's collection targets with 
increased participation by contractors and homeowners. While we agree that contractors and 
homeowners should contribute to the collection of mercury thermostats, there are limitations to 
what regulations solely focused on manufacturers can accomplish. 

Neither Lennox nor any ofTRC's other members can control the participation of contractors and 
homeowners. Lennox, TRC and its other members, nonetheless, have tried to educate 
contractors and the public about the TRC program and incentivize them to participate. But, 
without a regulatory regime that includes repercussions for their failure to participate, many 
contractors, in particular, will still choose to opt out. It is essential to the success ofthe mercury 
thermostat collection and recycling program that contractors be mandated to participate and face 
repercussions when they do not. 

Leunox remains committed to the TRC program in California, and to working with DTSC to 
develop program enhancements. We hope that through constructive dialogue, we can work with 
DTSC, and other members of TRC to develop achievable means of increasing the collection and 
recycling of mercury thermostats in California. However, this dialogue must start with a further 
understanding about Lennox's individual role in the mercury thennostat collection and recycling 
program. Lennox did not and does not manufacture mercury thermostats. Leooox re-branded 
mercury thermostats manufactured by others, and sold a small number of them in California 
during the relevant time period. Lennox-branded mercury thermostats make up less than three 
(3) percent of all of the mercury thelIDostats sold in California. Lennox takes an active role in 
TRC, and in promoting the TRC program in California. Leooox promotes mercury thermostat 
recycling by (I) training its operations management regarding the TRC program, (2) 
incorporating the TRC program into the operations at its facilities, and, (3) promoting the TRC 
program through social media and other chamlels. 
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Lennox is concemed that DTSC's enforcement eff0l1s could undermine, rather than foster, a 
coordinated and robust collection program in Califomia. The TRC is the vehicle for an efficient 
and well-funded program in Califomia and nationally to collect mercury thennostats. We hope 
that DTSC 's oversight of this program will recognize that TRC' s programs represent the most 
effective means of achieving DTSC's goal of ensuring the safe and environmentally-sound 
management of mercury thennostats. We look forward to discussing these issues in greater 
detail with DTSC in the near future. Please contact me or Leila Bruderer so that we may 
coordinate scheduling for the meeting referenced in DTSC's August 29, 2014 letter. 

cc; Monica Brown, Esq. Lennox 
Leila Bruderer, Downey Brand LLP 



Johnson ~ .. ~ LENNOX 
(,ontrols ... --.-----.,,-: 

C United 
TRANE~) . Technologies 

October 2, 2012 

Director Debbie Raphael 
California Department of Toxic Substances Control 
State of California 
I 00 I I Street 
Sacramento, CA 95812 

Climate I Controls I Security 

Subject: Initial Statement of Reasons for Mercury Thermostat Collection and 
Performance Requirement 

Dear Ms. Raphael: 

On behalf of Johnson Controls, hIC., Lennox International Inc., Trane U.S., Inc., and UTC 
Climate, Controls & Security, we want to thank the California Department of Toxic 
Substances Control (DTSC) for this opportunity to comment on the Initial Statement of 
Reasons for Mercury Thermostat Collection and Performance Requirement (JSOR). We 
appreciate the openness of staff and the Director to discuss the development of the 
proposed regulation. Although DTSC has been open to our input, serious flaws remain in 
this proposed regulation. Specifically, the targets outlined in the regulation are not 
achievable and will put all affected manufacturers in an immediate enforcement context 
with your department. 

As manufacturers of thermostats, we acknowledge that mercury must be handled and 
disposed of properly. In a proactive response to this risk, thermostat manufacturers took 
action long before the enactment of AB 2347 (Ruskin, 2008) to collect and properly 
dispose of mercury-added thermostats by forming the Thermostat Recycling Corporation 
(TRC). TRC was formed in 1998 with the specific goal of removing all waste mercury
added thermostats in an effective and efficient manner. Thirty-one manufacturers support 
the TRC, a voluntary, non-profit organization that facilitates and promotes the collection, 
transport, and recycling of waste mercury-added thermostats. 
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Background 

All states require the handling of waste mercury-added thermostats in accordance with 
state and federal regulations. Waste mercury-added thermostats are regulated as "universal 
wastes" in order to streamline their collection and transport. Federal universal waste 
regulations are set forth in 40 CFR Part 273. States may modify federal regulations and 
add additional or more restrictive requirements. 

Eighteen states currently regulate the sale andlor disposal of mercury-added thermostats. 
In California, AB 1415 (Pavley, Chapter 578, Statues 2005) banned the sale of mercury
added thermostats in California. Prior to AB 1415, Title 24 regulations began to require 
"setback thermostats" in 1978, with further definition in 1992, thus significantly limiting 
the number of mercury-added thermostats in commerce to approximately 5%. TRC has 
been actively working with contractors and wholesalers since 1998 a!id currently has over 
350 collection sites in the State. TRC assumes all costs to ship and process mercury-added 
thermostats collected through the progratn. There are absolutely no fees for contractors or 
homeowners to discard thermostats in TRC recycling containers. 

AB 2347 (Ruskin, Chapter 572, Statutes 2008), mandated a program for the collection by 
contractors and manufacturers of mercury-added thermostats in California. This bill 
requires the manufacturers to administer a program that contractors and wholesalers are 
required to participate in, as prescribed by the promulgated regulations. 

Our industry has proactively sought to reduce the number of mercury thermostats entering 
the waste stream and remains committed to a successful recycling program in California. 
However, our companies are but one component of a thermostat's life cycle and when 
forced to meet the Department's unachievable goals, we immediately find ourselves in an 
enforcement context with the DTSC. For the reasons below, we believe the proposed 
regulations are unachievable and will put all affected manufacturers in an immediate 
enforcement context with DTSC: 

Lack of HVAC or Demolition Contractor Participation 

The critical point at which a thermostat is either directed toward appropriate recycling or 
the waste stream is when either the HV AC or demolition contractor comes in contact with 
the device during construction, service andlor replacement. If contractors are not 
mandated to participate in the collection and recycling of mercury thermostats there is no 
assurance they will comply within the required constructs of the program. 

F or this program to be successful, contractors must be ma!1dated to participate. 

The ISOR states that: 

The current proposed regulations are part of California's first full "extended 
producer responsibility" (EPR) law. The premise ofEPR is that a person 
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who manufactures and/or puts a product iuto commerce that poses waste . 
management challenges at end-of-life (often because it contains components 
or ingredients that render it a hazardous waste) should take responsibility 
for its safe recycling or disposal. 

It is our assertion that all parties included in the supply chain share responsibility in 
this definition. Manufacturers, distributors, retailers and contractors are equally 
accountable for the installation, function, and waste of thermostats, however, 
contractors and wholesalers are largely precluded from the regulations. While the 
argument has been made that many of these are small businesses, I-IVAC 
contractors must currently comply with other regulations requiring collection and 
reporting of refrigerants. Given that these contractors must already comply with 
certain collection requirements, we do not believe that this minor responsibility to 
collect and document a hazardous waste is an undue burden. 

Also of note are the comments fi'om California Association of Sheet Metal and Air 
Conditioning Contractors' National Association (CAL SMACNA), California Legislative 
Conference of the Plumbing, Heating and Piping Industry (CLC), and Air Conditioning 
Sheet Metal Association (ACSMA) that state: 

Thermostats containing mercury are collected by the HV AC workers from 
the customer's structure. The device is brought back to the small business. 
The mercury switch is removed from the thermostat. The switches are then 
placed into a non-breakable jar that provides containment for the mercury. 
When these jars are full they are physically taken to an approved collection 
site for mercury. 

These collected thermostats are not recognized by this regulation and are not counted 
towards the performance requirements. With this being the stated common practice, it 
begs the question why the metrics provided in the CalRecycle 303a and CalRecycle 303b 
data are not allocated towards the annual performance requirements or even acknowledged 
in this regulation. Mercury-added thermostats handled in the manner described above are 
manifested and should be included in DTSC's evaluation of recycling performance. Even 
DTSC's Office of Criminal Investigation stated, in a May 31, 2011 letter, that: 

"Eventually, the government and private landfills need to be contacted to 
determine thermostat collection rates at these facilities. Create a waste code 
for mercury thermostats in order to tTack via manifests." 

It is unreasonable to expect the objectives of an extended producer recycling program will 
be achieved without including thermostats collected outside of the TRC. It is not 
reasonable or equitable to expect manufacturers to be solely responsible for all collections 
when DTSC, CalRecycle, and others agree that thermostats are present in the universal 
waste and household hazardous waste streams. DTSC and proponents may argue that the 
collection of thermostats through other programs is accounted for hy only requiring a 75% 
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collection rate. However, we believe this 25% gap will be filled by those who are not 
licensed contractors, handymen, and Do-It-Yourself homeowners. 

Collection Rates are Unrealistic 

This regulation lacks achievable recovery goals when compared to other recycling and 
collection programs. Furthermore, it lacks the necessary shared responsibility throughout 
the supply chain and forces manufacturers into an enforcement context within the first year 
of implementation. 

We have performed a cursory review of other recycling programs and that review 
demonstrates that the collection rates in this proposed regulation are impossible to achieve. 
This program mandates that manufacturers collect 30% of the known thermostats by 2013, 
45% by 2014,55% by 2015,65% by 2016, and 75% by 2017 and every year thereafter. 
DTSC states on page 3 of the ISOR: 

"The proposed regulations establish a reasonable methodology for 
determining the number of out-of-service mercury-added thermostats 
becoming waste annually and establish ambitious but achievable collection 
rate goals for the former manufacturers of mercury thermostats. Thermostat 
Recycling Corporation (TRC) collected 19,927 mercury thermostats in 
2011, containing a total of254.84 pounds of mercury. The 2013 collection 
rate goal established by these regulations, 30 percent, represents 73,888 
thermostats-3.7 times the number collected in 2011. Assuming the 
quantity of mercury per thermostat remains consistent, the thermostats 
required to be collected in 2013 will contain nearly 945 pounds of 
mercury-690 pounds more mercury than was collected in 2011." 

The matrix enclosed in this letter describes other programs that have either a low collection 
rate or took many years to reach a high level of collection (75%). Beverage containers are 
one of the only recycling programs to achieve those rates and it took over two-decades. 
With the proposed regulations, DTSC requires manufacturers to achieve similar results in 
just 5 years. Other programs like electronic waste, car tires, and others, do not include 
denominators and thus lack the hard performance requirements found in the mercury
added thermostats program. All of those other programs have the benefit of significant 
infrastructure and/or a more cohesive supply chain that contributed significantly to 
reaching their collection goals. In contrast, this proposed program has a critical link in the 
chain broken by the absence of contractors. Furthermore, the proposed program disregards 
existing mercury thermostat recycling streams and mandates an impossibly short time 
frame to reach the required recycling rates. TIle proposed also overlooks the declining 
presence of mercury thermostats in California since 1978, 1992, and 2006 as well as a lack 
of public awareness for existing mercury thermostats. 

4 



Destined to Fail 

Our industry was closely involved in the negotiations for the enabling legislation, AB 
2347. We have a vested interest in this program and we are eager to see it succeed. Many 
of the key players in tbe industry formed the Tbermostat Recycling Corporation in 1998, 
long before tbis biIl, demonstrating their commitment to tbe recycling of mercury-added 
thermostats. However, the impractical requirements of this regulation cannot be met and 
tbey wiIl force an adversarial relationship between industry and tbe DTSC within the first 
year of the term of the regulations. This is poor public policy and it ultimately undermines 
the objectives California originally set out to achieve and that is the reduction of mercury 
thermostats entering our waste streams. 

Solution 

Given that the primary concern is onr ability to achieve DTSC's proposed collection 
rates, we urge DTSC to work with CalRecycle and the State Auditor to complete a 
performance audit that would identify and evaluate current mercury collections 
through the universal hazardous waste program. 

Mercury thermostats enter the universal hazardous waste stream are not accounted for in 
the DTSC thermostat regulations. Additionally, the data collected on universal hazardous 
waste is variable and a performance audit by the State Auditor or other government audit 
agency could provide recommendations to enhance data collection and provide reliable 
numbers that could be referenced in the ISOR and included in the proposed performance 
requirements. This information could then be used to help DTSC determine more realistic 
goals for this program. Without accounting for thermostats recovered from the universal 
waste stream, this program wiIl not be able to clearly articulate success and manufacturers 
wiIl be furtber exposed to unnecessary enforcement action. 

DTSC should also create a more intrinsic connection between contractors, wholesalers, and 
manufacturers with shared responsibility tbroughout the chain-of-custody. While DTSC 
and AB 2347 layout justification for an Enhance Producer Responsibility for recovery of 
mercury-added thermostats, the goals set forth are unattainable without clear requirements 
and responsibilities for contractors and wholesalers. 

Johnson Controls, Inc., Lennox International Inc., Trane U.S., Inc., and UTC Climate & 
Controls, and Security, would like to thank DTSC for considering its comments on the 
revisions to formal draft regulations for Mercury Thermostat Collection and Performance 
Requirements. We look forward to additional changes in the draft regulation in the near 
future. We also look forward to playing a constructive role in the development and 
implementation of the Mercury Thermostat Collection and Performance Requirements. 
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SIVY 
on behalf of 
U~C Clim te, Controls & Security 

...,...: S( ",Q....--
o 15ehalf of 
Lennox Internati 

Enclosure 

t~~ ~.~.u._,-~,-~. 
on behalf of .-
Johnson Controls, Inc. 

on behalf of 
Trane U.S., Inc. 

cc: Matthew Rodriguez, Secretary, California Environmental Protection Agency 
Odette Madriago, Chief Deputy Director, DTSC 
Krysia Von Burg, Regulations Coordinator, DTSC 
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Attachment: Recycling 101 

AVERANGE RATE OF 
GOALS and/or 

PRODUCT RESPONSIBILITY ESTABLISHED AVERAGE IN MARKET PERFORMANCE 
RETURN 

REQUIREMENTS 

Mercury 
65,000(30%) in 2013; Will Thermostat 

Recycling (DTSC 
increase by 15% each 

and Thermostat Manufacturer 2012 5-10 million 19,927 (2011) year for the next 5 years 

Recycling Corp.) until 2017. Goal will be 

(California) 75% or 147,000 by 2017 

Beverage 
Container 

Consumer 1986 20,419,471,508 (2011) 
82% (2011) 

80% (goal) 
(CaIRecycle) [75% in 2008J 
(Califomia) 

E-Waste 
Computers: 47.4 M Computers: 38% 

(US EPA) Consumer 
2003 TV's: 27.2 M TV's: 17% 

No. 
(CA) Mobile devices: 141 M Mobile devices: 8% 

(Federal) 
units (2009) (% by weight) 

Tires No. (eventual goal of 
(CaIRecycle) Consumer 1989 41.1 M (2010) 33.2Mor81% (2010) 

100%) 
(Califomia) 

Paper 
Consumer 1989 2.56 M tons (August 2011) 66.8% (2011) 70% by 2020 

(AF&PA) 


