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·1· ·December 12, 2016· · · · · · · · · · · · ·1:00 p.m.

·2

·3· · · · · · MR. SCHUMACHER:· Good afternoon.· Welcome,

·4· ·everybody.· Glad you could make it.· My name is Nathan

·5· ·Schumacher.· I'm with DTSC and I'll facilitate our

·6· ·discussion today.· We'll be discussing all of what we

·7· ·present and any concerns or questions you may have.

·8· ·But before we do that, there are a few housekeeping

·9· ·introductions as well.

10· · · · · · First of all, let me introduce all the DTSC

11· ·staff who will participate in this process today.

12· · · · · · MR. DEPIES:· Are we muted?

13· · · · · · MR. SCHUMACHER:· We're webcasting, so just so

14· ·you know.

15· · · · · · (Discussion re webcasting settings)

16· · · · · · MR. SCHUMACHER:· As I said, I'm Nathan

17· ·Schumacher.· I'm the lead facilitator in the

18· ·discussion today.· I'm with DTSC.· Peter Bailey, who

19· ·is just sitting right here, he will be our presenter.

20· ·He also will be participating in the discussion.· He's

21· ·a Senior Engineering Geologist Supervisor with the

22· ·Department.

23· · · · · · Also participating and presenting will be

24· ·Kimberly Gettmann.· She's a Toxicologist with us.

25· ·She's to my right here.
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·1· · · · · · Additionally, we have a number of other

·2· ·people who will be participating in the discussion.

·3· ·Vivian Murai who is an attorney, to Kim's left, and

·4· ·also Richard Hume, who is the Chief of the Landfills,

·5· ·Legacy Landfills Section of our department.· And then

·6· ·Ray LeClerc, Assistant Director will all be

·7· ·participating in the discussion.

·8· · · · · · There are some housekeeping items.· First of

·9· ·all, to our left out those doors and down the hall to

10· ·the right are the restrooms in case you might need

11· ·that.· Also, I think everybody got copies of all the

12· ·materials we're handing out.· But if you want

13· ·refreshments, they're also in the back there, the back

14· ·table by the door.· In case we have to evacuate for

15· ·some reason, some emergency, God forbid, please follow

16· ·our lead.· We will give you clear instructions.· There

17· ·are a number of ways to go in and out of this room.

18· ·So obviously you'll have to follow our lead if we have

19· ·to leave for some reason, God forbid.

20· · · · · · So beyond that, Peter Bailey will be

21· ·presenting for about 15 minutes; then after his

22· ·presentation, we'll open for discussion.

23· · · · · · This is pre-rulemaking.· So we have no set

24· ·regulation at this point that we're proposing.· We're

25· ·open to whatever you have to share with us, any
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·1· ·concerns, questions.· We also have a comment form, so

·2· ·if something occurs to you after today's meeting,

·3· ·please feel free to send that in to us or email to

·4· ·Kevin Depies, who is our contact for this as well.

·5· ·And Kevin Depies is a project manager.· He'll be

·6· ·involved in the discussion as well as the others I

·7· ·mentioned earlier.

·8· · · · · · Anything else?· I think that's it for now so

·9· ·I'll turn it over to Peter Bailey who will give a

10· ·short presentation with Kimberly Gettmann.

11· · · · · · MR. BAILEY:· Thanks, Nathan.· My name is

12· ·Peter Bailey.· I'm a Senior Engineering Geologist

13· ·Supervisor for the Legacy Landfills office.· And as

14· ·Nathan mentioned earlier, this is a pre-rulemaking

15· ·workshop regarding toxicity criteria.· For those who

16· ·are in the back, you probably can't see this screen.

17· ·It's a little small for you but I'm on slide 3, which

18· ·is about the proposed draft regulation, some

19· ·highlights of it.

20· · · · · · It will be a new chapter or article within

21· ·Division 4.5 of the California Code of Regulation

22· ·Title 22, titled Human Health Toxicity Criteria For

23· ·Cleanup.· It provides clear objectives for risk

24· ·assessment and remediation goals and applies to all

25· ·hazardous waste and hazardous substance cleanup sites
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·1· ·in California.

·2· · · · · · You also got a handout of the proposed

·3· ·regulation.· This is what you -- a copy of what you

·4· ·got.· Also one of the key reasons why we're here is

·5· ·that the purpose of the proposed draft regulation is

·6· ·to codify DTSC's past and existing practice of

·7· ·applying the more protective toxicity criteria at all

·8· ·sites in California.

·9· · · · · · Another key reason for the proposed draft

10· ·regulation is to close a potential ambiguity for

11· ·federally owned and Superfund sites.· So the key

12· ·element in the toxicity criteria or the proposed rule

13· ·is toxicity criteria.· And Dr. Kimberly Gettmann, I'll

14· ·ask you to discuss a little bit about this.

15· · · · · · DR. GETTMANN:· Thank you, Peter.· Just to do

16· ·a little bit of background so we're all on the same

17· ·page here, as Peter mentioned, the key element of this

18· ·proposed regulation right now are toxicity criteria.

19· ·So how do we use these toxicity criteria here at DTSC?

20· ·What are we doing with them?

21· · · · · · We use the toxicity criteria in our human

22· ·health risk assessments, baseline post-closure site

23· ·specific risk assessments.· We also use them when we

24· ·develop risk-based screening levels, and they also do

25· ·get used in developing cleanup goals or remediation



8

·1· ·goals when a promulgated number is not available, such

·2· ·as the maximum contaminant level or MCL for water.

·3· · · · · · So we have two different sets of toxicity

·4· ·criteria that we use.· One set of toxicity criteria

·5· ·addresses the noncancer component of a chemical, and

·6· ·those criteria are the amount of the chemical that one

·7· ·can ingest or breathe every day for a lifetime that is

·8· ·not anticipated to cause harmful effects.· Okay.

·9· · · · · · Then the second type of toxicity criteria

10· ·that we have are those that address the cancer

11· ·component of chemicals, and the definition of that is

12· ·it quantifies the upperbound estimate of the excess

13· ·cancer risk resulting from a lifetime oral or

14· ·continuous inhalation exposure to that chemical.

15· · · · · · So how do we use these or where do we get

16· ·these toxicity criteria from?· Okay.· So at this date

17· ·we have CalEPA, and underneath the umbrella of CalEPA,

18· ·we have got several departments.· One of those

19· ·departments is the Office of Environmental Health

20· ·Hazard Assessment or OEHHA.· And OEHHA is tasked

21· ·within CalEPA of developing and setting the toxicity

22· ·criteria that are used within our profiles.· And these

23· ·toxicity criteria are peer-reviewed criteria that get

24· ·used in the prop 65 program, the Hot Spots program,

25· ·and we use them here in our cleanup program.
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·1· · · · · · So if you look at the federal level, our

·2· ·counterparts there at US EPA, and you have multiple

·3· ·departments under US EPA.· And one of those

·4· ·departments is NCEA/ORD, which is National Center For

·5· ·Environmental Assessment within the Office of Research

·6· ·and Development.· And what ORD -- within ORD, there's

·7· ·what they call the information risk -- Integrated Risk

·8· ·Information Systems, sorry, or IRIS program.· And what

·9· ·IRIS has been tasked with for EPA is to develop and

10· ·set those toxicity criteria that are used within EPA's

11· ·programs and their regional office for hazardous waste

12· ·cleanups.

13· · · · · · Occasionally -- so we have got a bunch of

14· ·chemicals but not chemicals that have been evaluated

15· ·by IRIS and so there's not a toxicity criteria in our

16· ·database for all chemicals.· When that happens, US EPA

17· ·has another department called the Superfund

18· ·Remediation and Technology Innovation or Superfund

19· ·program.· And within that program, if a chemical you

20· ·have on a site does not have an IRIS value, it can be

21· ·requested for that chemical to be evaluated and

22· ·reviewed and for then the Superfund program to develop

23· ·that toxicity criteria.· Those criteria are called

24· ·provisional peer-reviewed toxicity values for

25· ·Superfund or PPRTVs.
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·1· · · · · · So you can see we have got multiple sources

·2· ·for toxicity criteria that can be used for the risk

·3· ·assessments as I mentioned or the cleanup goals from

·4· ·the previous slide.· So what do we do here at DTSC?

·5· · · · · · What DTSC's practice has been in the past and

·6· ·what current practice is and what our future practice

·7· ·is to use the toxicity criteria from the more health

·8· ·protective source.· And so I'm going to turn this

·9· ·presentation back over to Peter who will kind of go

10· ·into more detail on how this regulation is envisioned

11· ·shows our current practice and proposed practice.

12· · · · · · MR. BAILEY:· Thank you, Kim.

13· · · · · · So just to reiterate what Kim said, so it has

14· ·been and continues to be DTSC's practice to use the

15· ·more health protective value in the event OEHHA and

16· ·IRIS values are protective and use them in human

17· ·health risk assessment documents in California.· So

18· ·this is a practice that both DTSC and the US EPA

19· ·Region 9 have been using since 1994 in California.

20· · · · · · So now DTSC wants to codify this practice.

21· ·We want to close a possible ambiguity on federally

22· ·owned sites and Superfund sites.· And to do that our

23· ·intent is to memorialize practice in the draft

24· ·proposed regulation by first setting a point of

25· ·departure for screening levels and remediation goals
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·1· ·at an incremental excess lifetime cancer risk of 1

·2· ·times 10-6 and a cumulative hazardous index of 1.

·3· ·Second, to use the more health protective

·4· ·peer-reviewed toxicity criteria from the sources Kim

·5· ·mentioned earlier in the blue boxes, including OEHHA,

·6· ·IRIS and the PPRTV.

·7· · · · · · So, a little bit of background or rationale

·8· ·for the proposed regulation.· In 2003 EPA issued a

·9· ·directive on federal level establishing a hierarchy

10· ·for assessing risk in Superfund sites.· The directive

11· ·indicates that if available, IRIS toxicity criteria

12· ·would be used and if it was not available in that tier

13· ·1 level, that it would go -- use the next level, which

14· ·would be the PPRTV or the Provisional Peer Reviewed

15· ·Toxicity Value under EPA and so forth down to other

16· ·toxicity values available by the state, in our case,

17· ·into OEHHA.

18· · · · · · So also the directive requires remedial

19· ·project managers to use their best professional

20· ·judgment.· So, this was written to allow states to

21· ·choose the more protective toxicity criteria than

22· ·IRIS.· So recently however, federally -- a federal

23· ·landowner and responsible party has unilaterally

24· ·applied a strict interpretation of the hierarchy and

25· ·proposed remedy using a less protective IRIS value.
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·1· ·So DTSC invoked the formal dispute process and opposes

·2· ·this approach.· So DTSC's solution is to develop a

·3· ·regulation that requires the same level of protection

·4· ·across all sites in California, consistent with the

·5· ·last decades of practice.

·6· · · · · · So I know that's a mouthful but this is an

·7· ·example.· You see this table shows a particular

·8· ·screening level for PCE, PCE indoor air screening

·9· ·levels in micrograms per cubic meter based on OEHHA

10· ·toxicity criteria and IRIS toxicity criteria for

11· ·commercial and industrial.· That screening level was 2

12· ·for OEHHA based and 47 for IRIS based, which is the

13· ·IRIS base is 20 times -- more than 20 times the OEHHA

14· ·and that's over an order of magnitude difference.

15· · · · · · So what this is showing is there's a

16· ·potential for two sites side-by-side in California,

17· ·for example, one private and one other federal having

18· ·two different screening levels.· So without the

19· ·proposed regulation, different screening levels at

20· ·different sites provides unequal protection to the

21· ·public and potentially allows undesirable exposure to

22· ·human health.

23· · · · · · So we just wanted to introduce that DTSC

24· ·would like to propose the concept of a narrative

25· ·standard that incorporates the required toxicity
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·1· ·criteria in the regulation as an alternative approach.

·2· ·And, you know, Nathan will bring it up later, but we

·3· ·would like to open up for discussion and talk about

·4· ·the proposed regulation first and then later introduce

·5· ·and discuss the narratives -- a narrative standard.

·6· · · · · · So the next steps are first we need to finish

·7· ·the regulation development.· This is pre,

·8· ·pre-development right now.· That's what we were

·9· ·working on and then go in and collect and consider the

10· ·preruling requirements or comments that you submit and

11· ·then we go to revised regulation for formal

12· ·rulemaking.· And then after that, then we go into the

13· ·expected rulemaking activities, which there would be

14· ·another comment period and also hearings in Northern

15· ·and Southern California, followed up by the submittal

16· ·to the California Office of Administrative Law review

17· ·and adoption of the final rules.

18· · · · · · MR. WHITE:· I have a question.

19· · · · · · MR. BAILEY:· Can you save it, Chuck?

20· · · · · · This is the last slide.· We have DTSC is

21· ·accepting comments until January 16th.· Please email

22· ·your comments to Kevin Depies right here and I'll

23· ·leave this screen up if you need to write down the

24· ·information.

25· · · · · · So with that, I'm going to turn it over to



14

·1· ·Nathan to facilitate the discussion.· Can you wait

·2· ·until we get to that?

·3· · · · · · MR. SCHUMACHER:· Okay.· Before we start the

·4· ·discussion, Ray LeClerc would like to say a few words.

·5· · · · · · MR. LECLERC:· I think we took this

·6· ·opportunity to get some input early on in the process

·7· ·so we can take people's comments in before we actually

·8· ·go to formal rulemaking.· So this is an important part

·9· ·of our process, so we would like all to participate

10· ·and ask questions.· Feel free as this is a free forum

11· ·and people should be able to share their thoughts and

12· ·ask whatever questions you like and be able to offer

13· ·up any information you have.· And then we'll take all

14· ·that in and then go to formal rulemaking.· So I want

15· ·to encourage everyone's participation.

16· · · · · · MR. SCHUMACHER:· Including those sitting in

17· ·the back, too.

18· · · · · · MR. LECLERC:· Yes.· And we're here till 4 so

19· ·there should be plenty of time for everyone to engage.

20· ·I guess we'll start with Chuck.

21· · · · · · DR. GETTMANN:· So everybody does realize,

22· ·sorry, we do have a court reporter who is recording

23· ·this.· It's, you know, just for -- he's taking it down

24· ·so we will have a court reporter recording it so just

25· ·so you guys are aware for anybody that speaks that we
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·1· ·do have a court reporter.· Also, too, if you can make

·2· ·sure that when you do speak if you introduce yourself

·3· ·and clearly state so that we can make sure we get your

·4· ·name and everything, we appreciate that.

·5· · · · · · MR. WHITE:· This is being webcast but it's

·6· ·not being recorded?

·7· · · · · · DR. GETTMANN:· Right.

·8· · · · · · MR. SCHUMACHER:· Right, so again what Kim

·9· ·just said, please state your full name and any

10· ·affiliations you have when you speak.

11· · · · · · MR. LECLERC:· We're not recording it.

12· · · · · · MR. SCHUMACHER:· We're not recording it;

13· ·that's right.

14· · · · · · MS. MURAI:· One last thing.· Sorry, Chuck.

15· · · · · · This IRP meeting with the email address is

16· ·not what we're doing today.· Okay.· Do not pay

17· ·attention to that.· Please do not use that IRP meeting

18· ·thing because that's not going to get to us.· Please

19· ·use Kevin's email address that's in the actually

20· ·legible print on your slide.· Thank you.

21· · · · · · MR. SCHUMACHER:· State your name.

22· · · · · · MR. WHITE:· Yes, Chuck White.· I'm a private

23· ·consultant.· I'm also on the DTSC's Community

24· ·Protection and Hazardous Waste Reduction Advisory

25· ·Committee, and we have been meeting a lot on issues
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·1· ·related to reducing the amount of waste that's

·2· ·disposed of in landfills.

·3· · · · · · And of course I'm curious about how this is

·4· ·going to affect cleanup levels because of course the

·5· ·lower cleanup levels you have result in more waste

·6· ·that could potentially have to be disposed of in a

·7· ·landfill or something else be done with it.

·8· · · · · · And I've perused that capacity for a

·9· ·clarifying question, because I'm frankly a person --

10· ·and I'm sure not the only one in this room who is

11· ·personally confused about what the -- how the

12· ·screening levels relate to cleanup levels.· I would

13· ·think that that whole issue needs to be very clearly

14· ·articulated before these regulations are adopted.· An

15· ·example that I saw recently in the Sacramento Bee was

16· ·related to that shooting range over by central

17· ·Sacramento that had these lead levels in it and people

18· ·were referring to the screening levels of 80 parts per

19· ·million as a cleanup level.· And I thought that was

20· ·kind of strange and I didn't see any rebuttal from

21· ·anybody to that effect.

22· · · · · · So there's clearly misinformation out there

23· ·or misunderstanding, certainly the way I have a

24· ·misunderstanding.· So when I raised my hand earlier, I

25· ·was actually, when you first raised the issue of



17

·1· ·setting screening levels and setting cleanup levels,

·2· ·it would be helpful, I mean I know for me and perhaps

·3· ·for others, if the Department could articulate how the

·4· ·screening levels relate to cleanup levels and the area

·5· ·that I've been looking at on this advisory committee

·6· ·has to do with all kinds of contaminants, organic and

·7· ·inorganic, but the whole exide lead acid battery thing

·8· ·is going to -- is going to be cleanup levels set for

·9· ·that.

10· · · · · · There has been talk -- when I first started

11· ·working for the Department back in 1982 the cleanup

12· ·level was 1,000 parts per million because that was the

13· ·lead hazardous waste regulatory.· And then EPA came

14· ·along with lead, for example, of about 400 parts per

15· ·million, and then there has been talk of we should be

16· ·lower down to 150.· And the screening level for lead

17· ·as I understand I think is based upon this kind of

18· ·process you're talking about codifying and

19· ·regulations, is 80 parts per million.

20· · · · · · So we've got cleanups going back to the '80s

21· ·that were cleaned up to 1,000 parts per million.· And

22· ·if you're setting the lowest possible screening level

23· ·and that somehow triggers the cleanup level, are we

24· ·going to be going back and excavating all of Los

25· ·Angeles down to the ocean because of all the historic
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·1· ·lead deposition that was there?· So it seems to me

·2· ·before you go forward and adopt regulations like you

·3· ·are proposing, there needs to be a clear understanding

·4· ·about how this all fits into the overall risk

·5· ·assessment and cleanup strategy, including screening

·6· ·levels, and agree on those.

·7· · · · · · I know I went on and on, but if you can help

·8· ·me at least with the differentiation between screening

·9· ·levels and cleanup level, that would be really

10· ·helpful.· Thank you.

11· · · · · · DR. GETTMANN:· Definitely.· I will go ahead

12· ·and start and you guys can pitch in.· So for screening

13· ·levels, screening levels are set at 1 times 10-6 risk

14· ·for cancer and a hazard of 1 for noncancer.· And

15· ·that's the initial process for screening sites to see

16· ·if there is a potential concern or we need to move the

17· ·site forward with a risk assessment.

18· · · · · · MR. WHITE:· Based upon in the case of lead,

19· ·ingestion?

20· · · · · · DR. GETTMANN:· Yes.· And for -- well, for

21· ·lead we have, yeah, for ingestion.· And so the

22· ·toxicity criteria is not the only value that goes into

23· ·developing that risk-based concentration.· There's

24· ·exposure time.· There's exposure frequency.· There's

25· ·body weight, if this is soil or water.· There's
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·1· ·breathing, you know, the amount of hours if it's air.

·2· ·So there's other components that go into it.

·3· · · · · · The toxicity criteria is just one component

·4· ·that goes into determining what your risk-based

·5· ·screening concentration is going to be.· Okay.· So

·6· ·what we're trying to do is to fix that one component.

·7· ·The site specific -- you know, so for the screening

·8· ·level, we've got our set of default exposure

·9· ·parameters.· So, for a residential, it's 26 years, 350

10· ·days a year, assuming a 24-hour exposure.· Okay.· So

11· ·those are the default parameters that both US EPA and

12· ·DTSC uses when we set our risk-based screening levels.

13· · · · · · When we go to a cleanup value, a cleanup

14· ·goal, that may or may not be the same as that

15· ·risk-based screening level.· Or it may be a different

16· ·value depending on site specific conditions.· What

17· ·would change in that would be the exposure times, the

18· ·exposure frequencies.· The site case managers, the

19· ·project managers, and the team for that site have the

20· ·ability to determine what is site specific for that

21· ·site.

22· · · · · · So you still have, when you develop a cleanup

23· ·goal, your exposure frequency, your -- let's see,

24· ·frequency and, you know, the days that are there, your

25· ·hours, your days.· So those values may change.· Let's
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·1· ·say your site is strictly going to be a residential or

·2· ·a recreational area.

·3· · · · · · There are other land-use covenants on that

·4· ·site, restrictions on that site.· So you can develop a

·5· ·cleanup goal for that site for a chemical that may not

·6· ·be the same as that risk-based concentration initially

·7· ·because they have put other restrictions on there to

·8· ·prohibit activities or prohibit exposure.· Does that

·9· ·make sense?

10· · · · · · MR. WHITE:· It's helpful, but I don't -- are

11· ·there -- are there regulations that lay out this

12· ·process of selecting a cleanup level based upon all

13· ·available information and parameters that might be at

14· ·the site?· Because we're talking about adopting a

15· ·regulation here but I was not aware that the process

16· ·you just described is in regulation as law.

17· · · · · · MR. DEPIES:· Let me elaborate then on what

18· ·Kim was saying in answering your question.· For

19· ·instance our cleanup program is modeled under

20· ·Superfund program, EPA Superfund program.· And that's

21· ·based on the National Contingency Plan, the NCP, which

22· ·actually describes the process for evaluating a site

23· ·and selecting the remedy for that site.· And so as Kim

24· ·said, we'll use a screening level to get us an initial

25· ·indication of whether or not there's a problem at a
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·1· ·site, if the contamination might be at levels that

·2· ·were of concern.· And then it's up to the project

·3· ·managers then to utilize the various information that

·4· ·you're gathering from the investigation, whether it's

·5· ·a site investigation or a remedial investigation or

·6· ·similar.

·7· · · · · · And our schools program would be the same.

·8· ·In coming up with our remediation goal, I actually put

·9· ·together a bullet list of things that I use and I

10· ·don't even think this is comprehensive.· I whipped

11· ·this out a couple of hours ago.· The NCP allows you to

12· ·evaluate all these inputs in determining what would be

13· ·an appropriate level.· And here are some of the things

14· ·I look at:· Site complexity, media that are impacted,

15· ·the data confidence, the data density, exposure

16· ·pathways, potential property uses, contaminant type,

17· ·public input, economics of cleanup, conformance to

18· ·California state policy, assurance of projected long

19· ·term future use of a site and assurance of projected

20· ·long term site security.

21· · · · · · We use those to determine do we want to

22· ·select a remediation goal that's closer to the point

23· ·of departure, 1 times 10-6 for cumulative risk or if

24· ·instead we might allow a less restrictive cleanup goal

25· ·or remediation goal that would then put us in the risk
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·1· ·range which is described in the NCP, 1 times 10-6,

·2· ·10-4.

·3· · · · · · MR. WHITE:· Well, I understand the NCP and

·4· ·the requirement that those relate, and I'm not even

·5· ·sure of the federal regulations or federal guidelines,

·6· ·but I'm just curious that we've got a federal process

·7· ·but they don't use OEHHA cleanup standards for the

·8· ·federal process.· But you're talking about marrying a

·9· ·cleanup level by OEHHA with the federal process that

10· ·California has adopted.

11· · · · · · I mean, I'm just thinking out loud, because

12· ·I'm just -- I'm really concerned that we're going to

13· ·find ourselves at cleanup levels that are going to be

14· ·generating cleanups that -- and I don't disagree --

15· · · · · · MR. DEPIES:· Sorry.· I actually could answer

16· ·that really quickly.· We're not changing what we have

17· ·been doing for the last 20, 30 years.· We're trying to

18· ·codify what we have been doing.· So we're not trying

19· ·to -- we're not selecting lower values based on this

20· ·process.

21· · · · · · MR. WHITE:· When I started working for the

22· ·DTSC in '82, 1,000 was the cleanup level.

23· · · · · · MS. MURAI:· But that's not based on this

24· ·process.

25· · · · · · MR. WHITE:· I understand that.
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·1· · · · · · MS. MURAI:· It's based strictly on the

·2· ·science that's evolved since then.· So that is a

·3· ·scientifically different driven issue that certainly I

·4· ·think, as someone with kids, I very much appreciate.

·5· ·But the short answer is we follow the analytical

·6· ·outline and process that's in the NCP and it is

·7· ·federal regulation.

·8· · · · · · Our statute under 68 requires us to be

·9· ·compliant with federal guidance, federal regs, and

10· ·federal law.· And we try to do that carefully and even

11· ·if the words are not the same under our corrective

12· ·action process, we try to satisfy the same analytical

13· ·tenets and benchmarks so that our decisions are

14· ·defensible.

15· · · · · · So when we have been saying that we're just

16· ·trying to codify existing practice, that's all we're

17· ·doing.· It happens to be one particular input into an

18· ·equation under the risk assessment guidance that the

19· ·feds have and we are just anchoring that one number in

20· ·accordance with our existing practice for the last

21· ·three decades.· So understandably, yes, in some cases

22· ·it will be a lower number.· Where the OEHHA number is

23· ·not more protective than the federal number, the IRIS

24· ·number will reign, and that is certainly true for T,

25· ·as in "Tom," CE.
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·1· · · · · · MR. WHITE:· I don't disagree with what you

·2· ·said.· My only point here is that I'm on this advisory

·3· ·committee for the Department to try to figure out a

·4· ·way to reduce hazardous waste being disposed of in

·5· ·landfills.· I get what you're saying.

·6· · · · · · At the same time, if the Department is coming

·7· ·up with cleanup standards that are ever more, ever

·8· ·more, then you by necessity are going to be generating

·9· ·more ways that's going to have to be either managed or

10· ·treated or disposed of in landfills.· An example that

11· ·we're looking at is like DDT cleanup which

12· ·historically has been excavated and hauled off to

13· ·landfills for disposal.

14· · · · · · We have been looking at a supercritical water

15· ·oxidation process, back of the envelope calculations

16· ·to do the Montrose chemical site to levels that people

17· ·want to see cleaned up.· You would take 10 to 15 years

18· ·of 24 hours a day running a supercritical oxidation

19· ·that has about 100 to 150 decibels of noise going on

20· ·in that neighborhood for that period of time at a cost

21· ·that's probably about 20 times the disposal cost of

22· ·excavating that and hauling it away to a landfill.

23· · · · · · Now that may be the best way to go in, all

24· ·things being considered, but I'm just wondering how a

25· ·policy of rigidly putting these in regulations to
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·1· ·force ever lower screening standards and ever lower

·2· ·cleanup levels is going to match with the department's

·3· ·goal to reduce the disposal of hazardous waste in

·4· ·landfills.· I just think you ought to evaluate that

·5· ·as far as this ruling making.

·6· · · · · · MR. LECLERC:· We appreciate that, Chuck, but

·7· ·I think the concept of reducing waste at the landfill

·8· ·wasn't at the cost of protectiveness.

·9· · · · · · MR. WHITE:· I don't disagree with you.

10· · · · · · MR. LECLERC:· So I think our concept was we

11· ·would not compromise on the protectiveness.· And this

12· ·rule is about protectiveness.

13· · · · · · MR. WHITE:· Right.

14· · · · · · MS. MURAI:· And it's not necessarily always

15· ·evolving down necessarily, because, as science,

16· ·scientific studies are produced that might produce

17· ·different information.· For instance, we might learn

18· ·about bioavailability later on as we have with certain

19· ·compounds.

20· · · · · · The information may change that may drive the

21· ·number to a different place, and we will then revisit

22· ·that as appropriate.· And certainly we're first and

23· ·foremost only looking to peer-reviewed values so it's

24· ·not just that a study can come up and, boom, the

25· ·number changes.· So there are some checks and balances



26

·1· ·there.

·2· · · · · · MR. BAILEY:· That's already been a practice

·3· ·we have been doing for years.

·4· · · · · · DR. GETTMANN:· There's several people in the

·5· ·back that have had their hands raised.

·6· · · · · · MR. SCHUMACHER:· Right there, sir.· Yes, you.

·7· · · · · · MR. NARLOCH:· You just described a number of

·8· ·parameters that --

·9· · · · · · MR. SCHUMACHER:· Could you introduce

10· ·yourself?

11· · · · · · MR. NARLOCH:· Bruce Narloch with MWH.· And

12· ·you were describing a number of parameters that --

13· · · · · · MR. SCHUMACHER:· Since we have a large room,

14· ·can you stand?· I'm sorry.

15· · · · · · MR. DEPIES:· Otherwise the webcast may not

16· ·hear you also.

17· · · · · · MR. NARLOCH:· So you described a number of

18· ·parameters that a project manager would evaluate in

19· ·deciding appropriate rules for a site, anticipated

20· ·exposure pathways, cost of cleanup, et cetera.· What I

21· ·thought I heard you say was that the project manager

22· ·might select a less restrictive point of departure

23· ·from NCP.· Cleanup goal might be different.· Did I

24· ·understand you correctly?

25· · · · · · MR. DEPIES:· Well, the NCP allows for us to
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·1· ·select cleanup goals that fall within a risk range but

·2· ·the target is to go towards a cumulative risk of 1

·3· ·times 10-6.· That's one of the reasons it's called a

·4· ·point of departure.

·5· · · · · · MR. NARLOCH:· So if that point of departure

·6· ·of 1 times 10-6 is codified, how do you set that risk

·7· ·level?

·8· · · · · · MR. DEPIES:· What we're codifying is the

·9· ·application of using that 1 times 10-6 for developing

10· ·screening levels.· That's part of it.

11· · · · · · MR. LECLERC:· We're not intending to change

12· ·the NCP.

13· · · · · · MR. DEPIES:· Absolutely not.

14· · · · · · MS. MURAI:· We're not setting a risk level

15· ·for cleanups.· We're merely anchoring the bottom of

16· ·the risk range or the top of the risk -- down to the

17· ·bottom of the risk.· We're anchoring the bottom of the

18· ·risk range.· We're not setting the risk level for

19· ·cleanup.· Will that help?

20· · · · · · MR. STOKER:· It doesn't read that way.

21· · · · · · MS. MURAI:· We're open to edits.

22· · · · · · MR. SCHUMACHER:· One at a time.· Your name,

23· ·please?

24· · · · · · MR. STOKER:· Yeah, Chris Stoker with

25· ·Equipoise Corp.· The whole reason I flew here this



28

·1· ·week was because of how this was written.· I'm looking

·2· ·at 69000.2 and the heading says action levels,

·3· ·screening levels, remediation goals, and point of

·4· ·departure.

·5· · · · · · And everything that reads thereafter is all

·6· ·based on 1 times 10-6 for a cumulative HI of 1.· So

·7· ·there is some departure with the NCP in the sense that

·8· ·there's no discussion about management range.· There's

·9· ·a point of departure so de minimis, but there's not a

10· ·discussion about a management alternative, there's no

11· ·discussion about particular land use conditions.· You

12· ·know we closed many sites in California obviously, all

13· ·of us, at something other than 1 times 10-6.· And so,

14· ·that if you're going to codify 1 times 10-6,

15· ·clarification needs to be put in here as to how you

16· ·keep interpreting point of departure.· Because I can

17· ·tell you every one of my clients freaked out when they

18· ·saw that.

19· · · · · · MR. WHITE:· If you go back and evaluate all

20· ·the sites that were being done at 1 times 10-3, and

21· ·reevaluate them because you're going to apply this

22· ·uniformly across all cleanup sites in the state, if I

23· ·heard you correctly at the beginning.· Are you serious

24· ·about that?

25· · · · · · MR. HUME:· Are you objecting to the term
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·1· ·point of departure?

·2· · · · · · MR. STOKER:· No.· No, I wonder -- I would

·3· ·like to see clarification.· Point of departure is

·4· ·really for the screening levels.

·5· · · · · · MS. MURAI:· Yes, it is.

·6· · · · · · MR. STOKER:· Okay.· Then after the screening

·7· ·levels you go through the typical process of RIFS or

·8· ·maybe just the FS at that point, you come up with your

·9· ·remedial action plan and your remedial goal based on

10· ·site specific conditions.· The project manager, the

11· ·client and the Department all have the ability to work

12· ·collectively to come up with how that site is best

13· ·managed based on its site specific conditions as you

14· ·mentioned in the risk-assessment portion.

15· · · · · · And then we can look at -- we can use things

16· ·like land use covenants.· We can use other things that

17· ·can break the exposure or limit the exposure so that

18· ·we can use alternative numbers.· The way this is

19· ·written does not say that whatsoever.· It says the

20· ·point of departure of 10-6, you'll use this for all

21· ·those different things:· Action levels, screening

22· ·levels, remediation goals.

23· · · · · · MS. MURAI:· Thank you.· Does some of that go

24· ·away when we delete the words "action levels"?

25· · · · · · MR. STOKER:· And remediation.
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·1· · · · · · MS. MURAI:· Well, point of departure is not

·2· ·setting the cleanup goal.· And because their statute

·3· ·requires us to be consistent with the NCP; we don't

·4· ·get to redefine point of departure, but --

·5· · · · · · MR. STOKER:· No, I agree with that.

·6· · · · · · MS. MURAI:· But clarification is certainly in

·7· ·our minds and we were thinking of putting that in the

·8· ·initial statement of reasons.

·9· · · · · · MR. STOKER:· Yeah, and I think the key is

10· ·that people have done -- it has to be evident, however

11· ·it's codified, that there is still the ability to

12· ·manage risk in accordance or in the same manner that

13· ·is been there for years under DTSC and in accordance

14· ·with the NCP.· We're still looking at one in 10,000,

15· ·to one in a million.· Each site gets evaluated

16· ·independently but this doesn't read that way.

17· · · · · · MR. HUME:· Are you concerned it doesn't allow

18· ·a point of departure --

19· · · · · · MR. STOKER:· No, not point of departure.

20· · · · · · MR. HUME:· Is it just ambiguous or --

21· · · · · · MR. STOKER:· It's ambiguous.· Yeah.

22· · · · · · MR. HUME:· Okay.

23· · · · · · MR. LECLERC:· That certainly wasn't our

24· ·intent.· But thank you for bringing it to our

25· ·attention.
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·1· · · · · · MR. STOKER:· No, I didn't -- I should hope

·2· ·not.· I mean I'm in negotiations with DTSC right now

·3· ·on many different projects, but -- you know, this has

·4· ·never come up.

·5· · · · · · MR. SCHUMACHER:· So this is why we're doing

·6· ·this.

·7· · · · · · MR. STOKER:· Right.

·8· · · · · · MS. MURAI:· To address Mr. White's point, we

·9· ·do not intend this regulation to be retroactive.

10· ·Okay.· So it would not reopen every single decision

11· ·DTSC has ever made.· However it would come into play

12· ·in terms of five-year reviews, I believe, because we

13· ·would want to apply the appropriate peer-reviewed

14· ·level of protection when we do come to the time of

15· ·reviewing remedies because we do believe that that's

16· ·our duty.

17· · · · · · MR. SCHUMACHER:· Did you want to say

18· ·something, sir?· You both had your hands up.

19· · · · · · MS. DESHILLES:· Yes, so --

20· · · · · · MR. SCHUMACHER:· Your name?

21· · · · · · MS. DESHILLES:· Bridgette DeShilles with

22· ·Integral Consulting.· I wanted to go back to -- agree

23· ·with the points he made, by the way.· I also want to

24· ·go back to the process eval.· You say you're fixing

25· ·the process eval, you're not fixing some of the other
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·1· ·parameters.· You brought up the whole concept of

·2· ·exposure time and you talked also about the fact that

·3· ·this has been a practice.

·4· · · · · · And I agree generally it's been a practice,

·5· ·but there have been some exceptions to that in the

·6· ·past.· To give you an example, there has been a couple

·7· ·of times where we've had -- there's been values in

·8· ·IRIS or OEHHA are chronic toxicity values and because

·9· ·subchronic values you have proposed alternate toxic

10· ·values accepted by DTSC in those instances, and the

11· ·way we found that not --

12· · · · · · DR. GETTMANN:· Yeah, and we do realize that

13· ·that is some of -- we actually have been talking with

14· ·others and that's one point that has been gotten in

15· ·for those chronic situations because we do -- or

16· ·subchronic situations and cases at DTSC where sites

17· ·are evaluated that way.· So that is something that has

18· ·been brought to our attention already, but we

19· ·definitely appreciate you bringing that up because

20· ·that is something that we have to now go back and

21· ·think about it when we're adding or including that

22· ·into our division.

23· · · · · · MR. SCHUMACHER:· The gentleman standing.

24· · · · · · MR. UMENHOFER:· I appreciate that.· Tom

25· ·Umenhofer.
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·1· · · · · · MR. SCHUMACHER:· Your name and affiliation?

·2· · · · · · MR. UMENHOFER:· You're going to get it.· Tom

·3· ·Umenhofer.· I'm Vice President of Operations for

·4· ·Western States Petroleum Association.· And we

·5· ·represent the majority of refineries and production

·6· ·facilities in the State of California.

·7· · · · · · And just to reinforce the comments that you

·8· ·heard, I have had a tremendous amount of feedback from

·9· ·my membership along the exact same lines that you've

10· ·heard already today.· And you know I wanted to kind of

11· ·start at the end in that I didn't see in your

12· ·discussion where we're going to have another one of

13· ·the preregulatory workshops because we have a lot of

14· ·questions and there's not a lot of answers.· And you

15· ·heard the questions.

16· · · · · · So that is one thing I wanted to ask, would

17· ·you contemplate that here today?· And then in terms of

18· ·comments by the 16th with the holidays, I have a lot

19· ·of folks thinking a lot about this and what you will

20· ·get by the 16th from me is questions.· It will not be

21· ·our comprehensive comments.· Today as we sit here,

22· ·I'll write that in a letter if I have to, but I would

23· ·like to have you consider pushing off that comment,

24· ·that line item.

25· · · · · · We all understand the preregulatory process.
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·1· ·It's a soft deadline, but we're still playing around

·2· ·with thoughts.· The only question I would ask in

·3· ·follow up with you here, have you looked at the

·4· ·workload that you all have.· By implementing this type

·5· ·of thing because you have a model that basically is --

·6· ·could be conceivably everybody.· That's a lot of work,

·7· ·and I was just wondering if you took a look at how

·8· ·this changes your job in terms of -- I understand the

·9· ·screening but --

10· · · · · · MS. MURAI:· It doesn't change our job.· It's

11· ·what we have been doing for 30 years.

12· · · · · · MR. UMENHOFER:· So you'll be screening the

13· ·exact same facilities?

14· · · · · · MS. MURAI:· I mean the science may change,

15· ·but it is science driven and not process driven.

16· · · · · · MR. DEPIES:· The science in developing the

17· ·toxicity criteria changes, yes.· But what we do here

18· ·at DTSC in using those data won't change.

19· · · · · · MR. UMENHOFER:· So you don't think that these

20· ·screening levels that you're talking about will bring

21· ·in more facilities?

22· · · · · · MS. MURAI:· No, my understanding is that

23· ·there's only about six or seven chemicals that are

24· ·more protective -- where the state is more protective

25· ·than IRIS.· And so those are not necessarily drivers
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·1· ·at a lot more sites.· And this has been our existing

·2· ·practice so we don't see that it's going to change

·3· ·what we're doing.

·4· · · · · · DR. GETTMANN:· Actually, there are more --

·5· ·yeah, there are quite a few more if you look at the

·6· ·notes that HERO has put up on our website, it lists

·7· ·all the different screening levels and for soil, we've

·8· ·got I think there's roughly like 60 on there,

·9· ·something like that.

10· · · · · · For air, I think there's another 70 or

11· ·something; and then for water, we're somewhere in that

12· ·range.· So there are quite a few chemicals.

13· · · · · · But as Vivian said, we have been using that

14· ·human health risk note and that's, you know, kind of

15· ·the same practice; we have been doing that.· It's not,

16· ·you know -- it's not that we have been changing what

17· ·we have been changing so -- or we're not proposing to

18· ·change a practice that we have -- you know, to

19· ·something new to us.

20· · · · · · MR. LECLERC:· This wouldn't affect our

21· ·workload or how we do our work at all.· What happened

22· ·is that someone said we're a federal owned property

23· ·and an NPL site; what you're doing now doesn't apply

24· ·to us.

25· · · · · · So we're saying, whoa, I don't think they're



36

·1· ·right, but we're going to be darn sure you're not

·2· ·right.· So that's what this rule is about, is that we

·3· ·don't want to see federally owned property say, we're

·4· ·sovereign, we don't have to follow the state law and

·5· ·hence they have a different cleanup goal than the vast

·6· ·majority of other facilities in the state.

·7· · · · · · MS. GOLDBERG DAY:· Amy Goldberg Day with

·8· ·Arcadis.· Where you change note 3 so residential which

·9· ·is the result that Nicole described, the exposure no

10· ·longer equals unrestricted land use.· So you're

11· ·bringing out these, you know, codifying the

12· ·residential screening levels but it's our

13· ·understanding they're not unrestricted.· So if our

14· ·client wants to get an unrestricted land use with

15· ·administrative controls, what could we do?

16· · · · · · DR. GETTMANN:· That's going to be a

17· ·site-specific issue.· And it was a note; there was

18· ·note 4 actually.

19· · · · · · MS. GOLDBERG DAY:· Note 4, you're right.

20· · · · · · DR. GETTMANN:· So that people don't go back

21· ·and look at note 3 and say where is she talking about,

22· ·it was actually human health note 4 that discusses the

23· ·screening level risk assessment process.· And within

24· ·that note we did remove the unrestricted is equal to

25· ·residential.
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·1· · · · · · And that may be the case for 99 percent of

·2· ·our sites and there may be that 1 percent of our site

·3· ·work doesn't apply and what it's been counted down to

·4· ·a site specific situation.· And where this came up was

·5· ·that we were having waste greater than ten feet.· And

·6· ·whether or not that waste though was left in place

·7· ·greater than ten feet for that site, needed to be

·8· ·addressed, and how that needed to be addressed.

·9· · · · · · So to make that and turn that over to a

10· ·site-specific decision made by the project managers

11· ·for that site, we just removed the language so that it

12· ·wasn't, you know -- if you see unrestricted and

13· ·residential, you can always, you know, go unrestricted

14· ·residential.· Does that make sense?

15· · · · · · MS. GOLDBERG DAY:· Well, I'm just wondering,

16· ·how this is -- so you need 10-6, something that says 30

17· ·feet below grade?

18· · · · · · DR. GETTMANN:· No.· And again this turns it

19· ·into a site-specific condition, not falling into those

20· ·site specific when you're setting up those goals.

21· ·Note 4 is strictly for screening level risk

22· ·assessments.· Note 4 does not get into your

23· ·nitty-gritty detailed risk assessment.

24· · · · · · When you're doing a screening level risk

25· ·assessment it's DTSC's practice that it is based on



38

·1· ·the 1 to the minus 6, and it's a screening level is to

·2· ·determine whether or not you need to bump that site

·3· ·for further evaluation.· So if you pass that screening

·4· ·level risk assessment and you don't have contamination

·5· ·greater than ten feet, then, you can -- we can move

·6· ·forward and we can write off it.· But if you do have

·7· ·contamination greater than ten feet, that means you

·8· ·need to go in a more site specific risk assessment and

·9· ·have it then determined within your team and your

10· ·project and project managers of whether or not it's

11· ·okay for that risk to be there at 30 feet.

12· · · · · · Does that make sense?

13· · · · · · MS. GOLDBERG DAY:· Well, it is.· I have a

14· ·case where we can't come to a solution.

15· · · · · · DR. GETTMANN:· Right.· So again note 4 is

16· ·strictly discussing our screening level process here

17· ·at DTSC, and a screening level process isn't meant

18· ·to -- you know, it's to determine whether or not you

19· ·do have a concern at your site and you need to do a

20· ·more detailed risk assessment.· That's what a more

21· ·detailed risk assessment allows us to do is to bring

22· ·in the site specific conditions so that the project

23· ·manager has that information when they're making the

24· ·decision.· You know, screening level is just supposed

25· ·to bump us, whether or not we need to go to that
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·1· ·level; or okay, this site is okay, we can actually

·2· ·close this site off and we don't have a concern.

·3· · · · · · MR. SCHUMACHER:· Okay?

·4· · · · · · MS. GOLDBERG DAY:· Well, it's just if you're

·5· ·bringing one time -- it's various interpretations that

·6· ·people have and if you try to codify it, there's still

·7· ·going to be interpretations.

·8· · · · · · MS. MURAI:· How would you like it to read?

·9· · · · · · MS. GOLDBERG DAY:· Well, just define what is

10· ·unrestricted closure?· How do you get unrestricted

11· ·closure?

12· · · · · · MS. MURAI:· If it's 1 times 10-6 you're

13· ·automatically, you're automatically unrestricted so

14· ·long as your hazard quotient doesn't go over one,

15· ·right?

16· · · · · · MS. GOLDBERG DAY:· Well, no.

17· · · · · · MS. MURAI:· So that would be the first

18· ·automatic at screening.· But later on there could be a

19· ·site specific determination and I believe DTSC has

20· ·done that before so that becomes where you do need the

21· ·more extensive analysis.· It's just not the automatic

22· ·right off the top.

23· · · · · · MS. GOLDBERG DAY:· Well, if it's deeper than

24· ·ten feet, it's not automatic.

25· · · · · · DR. GETTMANN:· That's because deeper than ten
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·1· ·feet you may have instances depending on what your

·2· ·site is what the reuse of the site is going to be.

·3· ·And so it may be greater than 10 feet right now but it

·4· ·may be 10 feet, may be 12 feet.· You know, you may

·5· ·have to have it at 12 or 15 feet, and so that means

·6· ·that, okay, well unrestricted using the screening

·7· ·level risk assessment is not acceptable because we

·8· ·don't know what future land uses are going to be

·9· ·within the state.

10· · · · · · You never know how land is going to change

11· ·over or what is going to be developed on that land.

12· ·So that just bumps it into we need to do a more

13· ·detailed analysis of this site, not necessarily that

14· ·something needs to be done or it's going to be done.

15· ·It's just it's bumping it into that more detailed

16· ·analysis so that we can ensure that for whatever final

17· ·decision gets made, it gets made that's going to be

18· ·based on all the data for the site.

19· · · · · · MR. SCHUMACHER:· Okay.

20· · · · · · MR. STOKER:· Chris Stoker again.

21· · · · · · So why does this read the way that it reads?

22· ·Why can't this be very simple?· Your presentation took

23· ·ten minutes, 15 minutes and it was all about the

24· ·toxicity criteria.· And you have your use defined in

25· ·your presentation.· It's for -- we use these toxicity
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·1· ·criteria in this prioritization for human health risk

·2· ·assessment for risk-based screening levels and for the

·3· ·development of cleanup goals.

·4· · · · · · There's nothing in here that requires you

·5· ·to -- if you notice, everybody in this room goes

·6· ·sideways on how you implement it once you get past the

·7· ·screening level.· Right?· We're all hung up on which

·8· ·parameter you use, which land use you're going to look

·9· ·at, which closure criteria you're going to come up

10· ·with.· This should read basically you're going to use

11· ·these toxicity criteria in this order in the State of

12· ·California if you're doing anything risk based.

13· · · · · · You're going to follow your procedure which

14· ·is you can develop a screening level if you wish for a

15· ·compound, but it's going to use 10-6 for screening at

16· ·which time if you fail, then you're going to work with

17· ·your project manager at DTSC to determine the

18· ·applicability of site-specific considerations and more

19· ·advanced risk assessment.· That's it.· That's what

20· ·you've been doing for 30 years.· This other stuff that

21· ·you're writing in here leads to nothing but confusion.

22· · · · · · MS. MURAI:· So I wish I could write faster.

23· ·So could you email us?

24· · · · · · MR. LECLERC:· I imagine you can reply in

25· ·written comments?
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·1· · · · · · MR. STOKER:· No.· I will.· (Laughter)

·2· · · · · · MS. MURAI:· We would be happy to take a look

·3· ·at that.· Part of our issue is in order -- I take a

·4· ·deep breath because in order for us to get a state

·5· ·requirement to apply to a federal NPL site, it has to

·6· ·be substantive and such and such and such.· So we just

·7· ·want to make sure that we nail those aspects clearly.

·8· · · · · · MR. STOKER:· The word is nail -- a nail in

·9· ·your own coffin.· I mean because you're painting a

10· ·corner -- you're painting yourselves into a corner

11· ·with this regulation.· We've now gone over how many

12· ·different exceptions to the regulation in the first

13· ·15, 20 minutes of starting this meeting.· So, you

14· ·know, we've brought up multiple scenarios where, as

15· ·the thing is written, you have to open it up to

16· ·site-specific interpretation.

17· · · · · · MR. LECLERC:· We're not intending to change

18· ·all that.

19· · · · · · MR. STOKER:· What I'm saying is -- what I'm

20· ·saying is when you start talking about lumping

21· ·remediation goals, lumping screening levels it's my

22· ·original comment.· When you lump all those together,

23· ·without clear discussion about management practices, a

24· ·flow chart maybe even that shows or a narrative that

25· ·describes the process and how these toxicity values
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·1· ·would be used.· They can be used for screening.

·2· ·That's 10-6.· They can be used for site specific risk

·3· ·assessment, remediation goals, action levels.· Those

·4· ·are 10-4 to 10-6, maybe even an HI of 1 with target

·5· ·organ impacts.· You know, that's a whole different

·6· ·animal than what you have written here.

·7· · · · · · MR. LECLERC:· Or in reference to the NCP, so

·8· ·our intention is not to deviate from our standard

·9· ·practice.

10· · · · · · MR. STOKER:· And I'm saying when I'm talking

11· ·about is your standard practice but the language here

12· ·is not.

13· · · · · · MR. LECLERC:· Right.

14· · · · · · MR. STOKER:· We're going round and round on

15· ·that.

16· · · · · · MR. LECLERC:· No, I don't think we're

17· ·disagreeing.· I think we're saying the same.· That's

18· ·not -- that wasn't our intent when we write it; we

19· ·didn't see it that way.· So when we huddle back, we're

20· ·going to go looking at this through your eyes now, and

21· ·if we agree with you, you provide written comments and

22· ·we'll take a look at that.· That's why we're holding

23· ·the workshop.· Now often when you write something

24· ·there's unintended consequences and we would like to

25· ·catch those.
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·1· · · · · · MR. HUME:· I think your written comments are

·2· ·important because we did spend a lot of time with the

·3· ·language and I'm not wedded to it at all.· I don't

·4· ·have any personal stake in it.· So I'm very interested

·5· ·in your comments.· We want to get it right but we also

·6· ·don't want to get it wrong, so --

·7· · · · · · MR. STOKER:· It's the hard part.· It's the

·8· ·language.

·9· · · · · · MS. MURAI:· Yeah, and we definitely wanted to

10· ·come out with this pre-reg workshop earlier because,

11· ·you know, heaven forbid we spend more time on this and

12· ·head further down the wrong path.· So, we figure if we

13· ·can tap your intellects, we're better off for the next

14· ·step, so --

15· · · · · · MR. HUME:· Are we still concerned about using

16· ·the term point of departure?· Or --

17· · · · · · MR. STOKER:· Yes.

18· · · · · · MR. NARLOCH:· I keep hearing the term point

19· ·of departure related back to screening levels, but the

20· ·point of departure is used in multiple versions of the

21· ·RFS.· It's used in determining the results of a base

22· ·line risk assessment.· That -- you use the point of

23· ·departure HI of 1, cancer risk.

24· · · · · · So, again, I've worked on projects with DTSC

25· ·toxicologists where we put in the risk and safe



45

·1· ·condition and he said, well, there's a cumulative HI

·2· ·of 2.· You know, let's call that good.· Well, if it's

·3· ·codified, that's not good for determining baseline

·4· ·risk assessment.

·5· · · · · · It's -- again, I'll tap into this gentleman's

·6· ·remarks about it.· You're using that term in multiple

·7· ·points in the process, but if it is designed to be how

·8· ·you calculate or interpret screening levels, then that

·9· ·means you really need to clarify it and mandate point

10· ·of departure for these other steps in the process.

11· · · · · · MS. MURAI:· I think it may actually intend it

12· ·because of the screening aspect to be the point above

13· ·which, meaning higher risk, we would evaluate other

14· ·cleanup alternatives, but a no cleanup alternative is

15· ·one of them.· So we would have to see what we thought

16· ·was appropriate.· That's when we would turn to the

17· ·site specific analysis essentially.· So it's more

18· ·than -- it's both more and not more than just the

19· ·redone if you're 10-6 or below.· So we may --

20· · · · · · MR. LECLERC:· We're not intending to change

21· ·that.

22· · · · · · MS. MURAI:· Correct, we're not changing

23· ·anything.

24· · · · · · MR. LECLERC:· That's the issue we wrestle

25· ·with every day.· We will keep wrestling with it.· It's



46

·1· ·not being solved by NCP.

·2· · · · · · MS. MURAI:· Right, right.· And we're not

·3· ·looking to apply the NCP to 6.5, chapter 6.5 cleanups.

·4· ·But analytically, the benchmarks are still the same no

·5· ·matter what you call the documents.· You still have to

·6· ·have the same sort of information to justify the

·7· ·cleanup decisions.

·8· · · · · · MR. NARLOCH:· I just want to clarify

·9· ·something you said a little bit ago.· I thought I

10· ·heard you say it was -- I thought I heard you say that

11· ·if your site needs human health screening levels in

12· ·note 3, that that site would be appropriate for no

13· ·further action.

14· · · · · · DR. GETTMANN:· It all depends on what the

15· ·site is.· I mean --

16· · · · · · MR. NARLOCH:· I heard your point about

17· ·contamination within ten feet.· But what about if you

18· ·decide to be more restrictive a land use is

19· ·appropriate, then what?

20· · · · · · DR. GETTMANN:· More restrictive than

21· ·residential?

22· · · · · · MR. LECLERC:· If you go to an industrial

23· ·cleanup, then that would require, you know -- that

24· ·would have to be appropriate with the local land use

25· ·and appropriate land use restrictions.
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·1· · · · · · DR. GETTMANN:· Yeah.

·2· · · · · · MR. NARLOCH:· What's residential?

·3· · · · · · MR. DEPIES:· It certainly has a definition.

·4· ·I can't glean it off the top of my head, but certain

·5· ·occupancy.

·6· · · · · · MR. NARLOCH:· Typically, it's dermal contact

·7· ·with soil, some soil contamination, so it's some

·8· ·dermal contact, inhalation of particulates or VOCs.

·9· ·That's what the (unintelligible) and that's what RSLs

10· ·are based on.· When you decide that, well, someone may

11· ·have a home garden and that would be a more

12· ·restrictive screening level than a residential

13· ·screening level.· So is this the interpretation you're

14· ·talking about?

15· · · · · · DR. GETTMANN:· And the home and garden

16· ·pathway actually was just raised.· That question that

17· ·you were raising was just actually raised last week by

18· ·one of our fellow colleagues and that is something

19· ·that we have not discussed internally yet.· So it is

20· ·something that we need to go back and discuss.

21· · · · · · So, I understand now where you're coming from

22· ·with a home garden pathway.· That is actually in my

23· ·list of things for us to discuss so that we can

24· ·address that.· I don't have an answer for you at this

25· ·point in time.
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·1· · · · · · MR. NARLOCH:· Okay.· Thank you.

·2· · · · · · MR. SCHUMACHER:· Yes, sir.· Your name, sir?

·3· · · · · · MR. BELL:· David Bell, Air Force and

·4· ·Department of Defense.· Here's the question.· So you

·5· ·say you're taking and you have a court reporter.· Are

·6· ·only you going to see that, see the notes you're

·7· ·taking?

·8· · · · · · MR. DEPIES:· It's our intention if we can to

·9· ·try and put our comments on the web page.· It will be.

10· · · · · · MR. SCHUMACHER:· We'll get a transcript.· We

11· ·will have a transcript.

12· · · · · · MR. DEPIES:· Are we going to post that?

13· · · · · · MR. SCHUMACHER:· We can post.· I mean we can.

14· · · · · · MR. HUME:· Our intent is to have an accurate

15· ·record of discussion so we can --

16· · · · · · MR. BELL:· For your own use?

17· · · · · · MR. HUME:· Yeah.

18· · · · · · MS. MURAI:· Well, as a document generated in

19· ·the course of business and kept for at least some time

20· ·while we do this renewal, it will be publicly

21· ·available so should someone request it, we would, I

22· ·believe, be able to produce it.· We might have to work

23· ·out with the court reporter about costs and such

24· ·because sometimes there's issues with that.

25· · · · · · MR. BELL:· That's probably No. 1.· You call
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·1· ·this informal and pre-rulemaking and you're going to

·2· ·treat this as a formal ruling?

·3· · · · · · MS. MURAI:· No, we're treating it as public.

·4· · · · · · MR. BELL:· Okay.

·5· · · · · · MS. MURAI:· Public.

·6· · · · · · MR. BELL:· I didn't want to rely on our own

·7· ·note taking if we needed the record.· That's all.

·8· · · · · · I agree with everything that's been said.  I

·9· ·think there's been confusion as stated before about

10· ·the comment period, holidays, more time to be allowed.

11· ·We agree with clarification needs to be done with

12· ·screening levels, point of departure, but actually our

13· ·concern is the actual intent of this reg, toxicity

14· ·factors, how it subverts the intent of EPA guidance.

15· · · · · · There is a reason why there's tier 1, tier 2,

16· ·tier 3.· You mentioned it has been consistent with EPA

17· ·Region 9.· I don't know if anyone is representing EPA

18· ·here today but that causes us angst because that was

19· ·-- EPA guidance is intended as a national guidance for

20· ·consistency.· And my example was if there is a plume

21· ·crossing a state border from California or vice versa,

22· ·how could -- that would be problematic for a lot of

23· ·people, how you have one cleanup level on one side of

24· ·the state and another on the other.

25· · · · · · I know that's not happening but that would
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·1· ·exemplify our concern.· And so I guess one question is

·2· ·I talked a lot about the notes.· I assume if when this

·3· ·is promulgated would those be revised and reissued?

·4· · · · · · DR. GETTMANN:· Yes.· Mr. Bell is referring to

·5· ·the human health notes.· And yes, if this regulation

·6· ·is codified and it's adopted, the human health notes

·7· ·which would be note 3 in particular, would be revised

·8· ·in accordance with what the regulation, with what the

·9· ·regulation says.· It all depends on, you know, what

10· ·this regulation is going to be.· But, yeah, we would

11· ·end up going back and revising our human health note

12· ·3.

13· · · · · · MR. SCHUMACHER:· In the back?· Your name?

14· · · · · · MS. KELLY:· Caryn Kelly.

15· · · · · · So I'm hearing that the human health risk

16· ·assessment note No. 3 would continue to be published

17· ·semiannually with RSLs, RSL updates?

18· · · · · · DR. GETTMANN:· Yes.· Yes.

19· · · · · · MS. KELLY:· And I just wanted to clarify or

20· ·ask that it's clarified when there are certain

21· ·toxicity criteria on these be released, that use of

22· ·IRIS criteria that has since been revised, if those

23· ·notes were in some process clarified, what would be in

24· ·that instance.· So what I wanted to say was as of

25· ·today, look at HERO note 3 and look at what decision
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·1· ·has been made to infer what is the current so we all

·2· ·(unintelligible).· Another question similar to the

·3· ·subchronic criteria is --

·4· · · · · · MR. SCHUMACHER:· We're having trouble hearing

·5· ·you.· Would you mind coming up a little bit closer?

·6· ·Because also the webcast probably can't hear you.

·7· · · · · · MS. KELLY:· For the child specific reference

·8· ·doses, if those are also mentioned like the subchronic

·9· ·criteria I know there's only a handful, but just to

10· ·explain that will continue to only be used for the

11· ·school site program or if that will be California

12· ·wide?

13· · · · · · DR. GETTMANN:· Okay.· So first regarding the

14· ·database, OEHHA's database and the updating and such,

15· ·HERO tries to be on top of that as much as possible so

16· ·that we can definitely put that in our note 3 if

17· ·there's a difference or something.· One of the

18· ·examples is BaP, Benzo(a)pyrene, where it's the OEHHA

19· ·value versus the IRIS value.· And DTSC recommends

20· ·using the IRIS value for multiple reasons.· And that's

21· ·all documented.· I won't go into that here.

22· · · · · · So that is something that we will continue to

23· ·do no matter where we are with this rulemaking.

24· ·That's part of our practice.· The other thing you

25· ·were -- the subchronic, as I had mentioned earlier,
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·1· ·that was just brought up to our attention in the

·2· ·discussion so that's something that I cannot tell you

·3· ·right now what we're going to do because it's

·4· ·something that it has now been brought to our

·5· ·attention.

·6· · · · · · You guys have mentioned it here a couple of

·7· ·times.· We have it internally from one of our

·8· ·colleagues, too, so that is something that we're going

·9· ·to go back and see what we need to do with how the

10· ·regulation is written.· Same thing goes to we have

11· ·been discussing the child specific reference doses and

12· ·same thing with that.· We will be discussing those

13· ·internally and figuring out how we're going to -- what

14· ·we're going to be doing with those.

15· · · · · · MS. KELLY:· Thank you.

16· · · · · · MR. SCHUMACHER:· Don't be shy.· We have

17· ·plenty of time.· Yes, sir.

18· · · · · · MR. UMENHOFER:· Okay.· Tom Umenhofer again.

19· ·I just want to follow up so I have some clarity and

20· ·maybe others.· What we heard today is we saw a few

21· ·industry factors and a disconnect from what was said

22· ·that I have no written regs; I appreciate all the work

23· ·that has been done.· But rather I wanted to ask kind

24· ·of what's -- what's the next step based on what we've

25· ·heard today?· Because what I heard was your intent was
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·1· ·one thing but we're reading something else.

·2· · · · · · And I think you heard that.· What are you

·3· ·going to do with that so before the regs roll out

·4· ·we'll have a little bit more comfort level in terms of

·5· ·what was heard.· I think that a lot of my members'

·6· ·concerns relate to this, this disconnect of intent

·7· ·versus what is written.

·8· · · · · · MR. DEPIES:· In part depending on the

·9· ·responses we get from the comments we receive, we're

10· ·going to evaluate the next step.· Our desire is to

11· ·issue a draft regulation by early March.· However, if

12· ·we find that there is significant input required and

13· ·significant -- and significant rewrites, we might

14· ·entertain the thought of redoing the workshop as you

15· ·asked.

16· · · · · · MR. LECLERC:· But you made the request.  I

17· ·think -- I'm not sure we're prepared to say yes or no

18· ·right now.· I think we would like to go back and hear

19· ·what you said if it's really clear to us and seems

20· ·extremely self-evident, maybe a workshop is not

21· ·needed.· But if it's not self-evident and the solution

22· ·still is evasive, a workshop, another workshop may be

23· ·appropriate.

24· · · · · · MR. SCHUMACHER:· Yes, ma'am?

25· · · · · · MS. DESHILLES:· I think what you're --
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·1· · · · · · MR. SCHUMACHER:· Sorry.· Your name again?

·2· · · · · · MS. DESHILLES:· Bridgette DeShilles with

·3· ·Integral Consulting.

·4· · · · · · What you're hearing from all of us is issues

·5· ·surrounding perception and interpretation.· And you

·6· ·all have the concept of how this reads and how you

·7· ·would, as DTSC, perceive it and interpret it.· But

·8· ·this will be a rule and it will be open, as I

·9· ·understand it, to all California sites, not just those

10· ·regulated by DTSC and also those regulated by the

11· ·Water Board, local CUPAs, counties, fire departments

12· ·-- correct me if I am wrong -- but who don't have 30

13· ·years of experience interpreting these types of

14· ·decision-making processes.

15· · · · · · And often we paint in a very different way

16· ·and very strictly interpret things like this.· So I

17· ·would urge you to be really cognitive of that in

18· ·revising language here that there will be people,

19· ·regulators out there other than -- and others,

20· ·nonregulators, public, other interested parties who

21· ·need their own interpretation of this.· And we have to

22· ·be really cautious about that.

23· · · · · · MR. DEPIES:· It's actually our intent to

24· ·solicit input from our brethren.· Whether or not we --

25· ·we've already engaged with at least one agency.· Thank
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·1· ·you for bringing that up.

·2· · · · · · MR. WHITE:· This is Chuck White again.  I

·3· ·just want to reiterate what you just said.· Because my

·4· ·example earlier of that gun range where they were

·5· ·doing all the sampling and they found levels above 80

·6· ·and there was people, homeowners, that were saying,

·7· ·well, I'm not going to do anything now until they come

·8· ·in and clean up my yard down to 80 parts per million,

·9· ·and that was the screening level for lead.

10· · · · · · There's a huge amount of misconception out

11· ·there I think about how this process which is somewhat

12· ·complicated works to actually set a cleanup level.

13· ·And I'm worried as she said, I think that the public,

14· ·if it gets their hands on it without a clear

15· ·understanding of how this is laid out, there's going

16· ·to be a lot of misperception out there.

17· · · · · · MS. LE:· Michelle Le, PG&E.

18· · · · · · Just to kind of piggyback on some of the

19· ·discussion I just heard, earlier I heard a little bit

20· ·about note 4 and removing the unrestricted use for

21· ·residential, for residential screening level.· Can you

22· ·explain again?· I didn't understand the ten-foot

23· ·issue, why it's being -- why the unrestricted is being

24· ·removed.

25· · · · · · DR. GETTMANN:· So previous versions of note 4
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·1· ·when we talked about on residential, it had in

·2· ·parentheses, unrestricted use.· There are cases where

·3· ·one may be granted a residential use but contamination

·4· ·may be left at depth.

·5· · · · · · And so there may be some type of restriction

·6· ·put onto them.· There's a site, for example, in the

·7· ·East Bay where homes and stuff were allowed to be

·8· ·built but there was a restriction on planting fruit

·9· ·trees until contamination was completely removed, and

10· ·you couldn't do that.· So you still had your

11· ·residential -- you still were doing the residential

12· ·use but there was still a restriction on that.

13· · · · · · So there is some confusion with our note of

14· ·what exactly was meant -- kind of the thought brought

15· ·up earlier of unrestricted and residential, do they go

16· ·hand in hand?· Is it automatically if you get

17· ·residential use, do you automatically have

18· ·unrestricted use?

19· · · · · · So to alleviate some of that confusion and

20· ·the interpretation of that note, we pulled out the

21· ·unrestricted and we just have a residential.· Because

22· ·that's what note 4 is talking about, a residential

23· ·scenario and a screening-level scenario.

24· · · · · · And that then turns it back into that project

25· ·manager and onto that project of really defining what
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·1· ·that project is, where the contamination is located.

·2· ·It's also typically when you do a risk assessment for

·3· ·soil you evaluate the top ten feet because that's what

·4· ·is considered for digging down like a swimming pool

·5· ·for residential.· But there may be instances where you

·6· ·maybe, you know, you may go down below ten feet

·7· ·depending on if, you know, somebody comes through and

·8· ·regrades, you know, or removes a bunch of the top soil

·9· ·before they do their building or whatever.· So to

10· ·alleviate some of that confusion out there, we just

11· ·strictly remove the terminology "unrestricted land

12· ·use" from our note 4.

13· · · · · · MR. LECLERC:· The notes are supposed to be

14· ·about risk assessment, not risk management and land

15· ·use and land use restrictions.· It's risk management.

16· · · · · · MS. LE:· Right, yeah.

17· · · · · · DR. GETTMANN:· Does that answer your

18· ·question?

19· · · · · · MS. LE:· It does.

20· · · · · · DR. GETTMANN:· Okay.

21· · · · · · MR. SCHUMACHER:· Go ahead.

22· · · · · · MR. BELL:· David Bell again, Air Force.

23· · · · · · I have two points.· I'm glad you mentioned

24· ·that it's not going to be retroactive, but I suggest

25· ·you add clarifying language to why sites could be
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·1· ·reopened.· You mentioned the five-year review, but as

·2· ·you know there's a process where we have sites under

·3· ·contract and they have a scope of work plan that's

·4· ·been approved.· Would that be the -- be current

·5· ·thought of the day and would that be subject to this

·6· ·regulation?· This type of clarifying language might

·7· ·need to be addressed.

·8· · · · · · Back to the actual toxicity factors, the way

·9· ·this regulation is written, the most protective but

10· ·risk-management range, the NCP is designed to be

11· ·written with risk management of toxicity factors,

12· ·which is the best science, the most credible and

13· ·appropriate.· That's why IRIS was chosen as the Tier

14· ·1, quote/unquote, gold standard.

15· · · · · · Please consider having additional language in

16· ·here that says that we're not misappropriating funds

17· ·to do cleanups based on a toxicity factor that's 30

18· ·years old when there's actually one that's now more

19· ·recent.· That's the way this, the regulation is

20· ·written as it stands.

21· · · · · · MR. SCHUMACHER:· Response?

22· · · · · · DR. GETTMANN:· Thank you.· We will definitely

23· ·be taking that back and discussing it.

24· · · · · · Go ahead.

25· · · · · · MS. GOLDBERG DAY:· This is Amy with Arcadis
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·1· ·again.· With the toxicity, sometimes the most

·2· ·scientifically defensible is not necessarily the

·3· ·lowest.· So you're asking us to be below this

·4· ·regardless of the science behind it?

·5· · · · · · MR. DEPIES:· Those would be scientifically

·6· ·defensible.

·7· · · · · · MS. MURAI:· So you only have these three

·8· ·choices though.· So it's only of those three.· You

·9· ·don't get to pull in somebody else's number.· And we

10· ·chose these three because they're peer reviewed,

11· ·because they are federally or OEHHA developed and it

12· ·would only be after that peer review is complete.

13· · · · · · MS. GOLDBERG DAY:· Sometimes it's not.

14· · · · · · MS. MURAI:· I have heard this.· I was under

15· ·the impression that it actually wasn't a problem for

16· ·the ones where California's numbers are more

17· ·protective, but I don't know that for a fact so we can

18· ·check into that.

19· · · · · · MS. GOLDBERG DAY:· It's not always the case.

20· · · · · · MS. MURAI:· If you have particular ones you

21· ·want to tell me about, we can check those out.· We're

22· ·more than happy to look at any proposed language or

23· ·revisions that we all have.· And I'd rather use this

24· ·meeting to the most and get that from you and solicit

25· ·that from you because we're not adverse to considering
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·1· ·revisions.

·2· · · · · · That's the whole point of this meeting is

·3· ·saying, what do you see?· What do you have problems

·4· ·with?· Why?· And thank you for telling us that.· And

·5· ·how do you want to see it fixed?

·6· · · · · · Because if we have five different options,

·7· ·it's easier for us to talk about what option you

·8· ·propose and why then to say, well, it was this

·9· ·problem.· Maybe this would do it.· So --

10· · · · · · MR. HUME:· The point is we're seeking the

11· ·best science.

12· · · · · · MS. MURAI:· And we believe that the OSWER

13· ·directive does allow for when it comes down to that

14· ·cleanup decision, it allows for the best professional

15· ·judgment and using the best science so that's why we

16· ·feel we're within the OSWER directive.

17· · · · · · MR. NARLOCH:· How does it do that?· Codify

18· ·it?

19· · · · · · MR. SCHUMACHER:· I'm sorry.· Can you stand

20· ·again and give your name?

21· · · · · · MR. NARLOCH:· How does the remedial project

22· ·(unintelligible) less protective toxicity document for

23· ·if it's codified that thou shalt use the most

24· ·protective value?

25· · · · · · MS. MURAI:· You're very correct.· The project
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·1· ·manager does not -- well, let me say this.· The

·2· ·project managers will do these calculations using the

·3· ·most protective.· However the actual cleanup decisions

·4· ·are left to being within the risk management arena and

·5· ·that is within the best professional judgment of the

·6· ·project managers.· So I believe the OSWER directive

·7· ·allows more flexibility than what we're looking for

·8· ·but our current and existing program for decades has

·9· ·been to look at what is the most protective and we do

10· ·look at what's the best science, and so we're looking

11· ·to anchor what we do have now.

12· · · · · · MR. NARLOCH:· And you'll retain your current

13· ·policies?

14· · · · · · MS. MURAI:· Yes.· And for instance, we had

15· ·one number that was very old, the PCE number that was

16· ·used in the screening example but that recently got

17· ·updated and we're very pleased that OEHHA was able to

18· ·move that peer review out and complete that

19· ·evaluation, so that was a major concern of ours.

20· · · · · · They have not updated the TCE number for

21· ·trichloroethylene, I think it is.· And we would not

22· ·use that because it is not more protective than IRIS:

23· ·Those are the two I can remember off the top of my

24· ·head.· The rest I claim lawyer, and I don't know.

25· · · · · · MR. NARLOCH:· There are other examples of
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·1· ·OEHHA toxicity values based on very old science.

·2· ·There are IRIS values (unintelligible).

·3· · · · · · MS. MURAI:· Well, you're not automatically

·4· ·choosing OEHHA.· I believe you're choosing the more

·5· ·protective of those but certainly it may well be that

·6· ·when it comes to actual risk management decision

·7· ·making, the difference won't make a difference in the

·8· ·remedy.· It may be that because the risk range is

·9· ·broad enough, you will get to is that remedy that

10· ·would have been defensible either way.· I don't know

11· ·because, again, I claim lawyer, but --

12· · · · · · MR. NARLOCH:· There are other issues, for

13· ·example, the OEHHA clarifies VOCs differently than EPA

14· ·and DTSC.· And recently we have found some errors on

15· ·OEHHA's toxicity database, brought it to their

16· ·attention and they agreed that there were errors.· My

17· ·point in that is when you correct things like that,

18· ·but first of all they got caught and identified and

19· ·brought to the attention of (unintelligible) but, if

20· ·there's things like that that are codified, how do

21· ·you, DTSC, make that right?

22· · · · · · MS. MURAI:· We change the rules.· We make an

23· ·exception.· We do a Section 100 or we do a rulemaking

24· ·to do an appropriate change as necessary.· One idea

25· ·was proposed was that perhaps DTSC should pull the
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·1· ·appropriate peer-reviewed materials and numbers out of

·2· ·OEHHA, you know, get the actual first download so we

·3· ·can actually vet everything and then make it something

·4· ·that is on our website.· So there's no worry about

·5· ·pulling, inadvertently getting connected to the wrong

·6· ·document in the OEHHA database.· Do you think that

·7· ·that would be good or more helpful?

·8· · · · · · MR. NARLOCH:· Yeah, very much so.

·9· · · · · · MS. MURAI:· Okay.· Thank you.

10· · · · · · MR. STOKER:· This is Chris.· I think that

11· ·answers the earlier question of how it changes your

12· ·workload.

13· · · · · · MS. MURAI:· I'm here for another few years.

14· · · · · · MR. STOKER:· There's the workload.

15· · · · · · MS. MURAI:· It just is --

16· · · · · · DR. GETTMANN:· It would definitely initially

17· ·change our workload to download these documents and

18· ·then put it in, then it would just be a maintenance

19· ·status for that.

20· · · · · · MR. STOKER:· But are you doing -- are you

21· ·doing the review?

22· · · · · · MS. MURAI:· No.

23· · · · · · MR. STOKER:· So you're cross-checking that

24· ·actual good science was used for the number that you

25· ·then recommend?· I mean I can use TCE as a perfect
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·1· ·example.· We all know, everybody in this room knows

·2· ·what's going on with the science right there.· So

·3· ·which number do you put on for TCE with the

·4· ·uncertainties and everything else that has gone on

·5· ·with the National Academy of Science, OEHHA's own

·6· ·review, how do you move forward with that number?

·7· · · · · · MS. MURAI:· I think the present status is we,

·8· ·for TCE, we use the IRIS value.· That's it, I think.

·9· ·Because that gives more protection.

10· · · · · · DR. GETTMANN:· OEHHA has used that value for

11· ·their Prop 65 program.

12· · · · · · MR. STOKER:· And they also issued a set of

13· ·comments that they didn't agree with the science that

14· ·based it.

15· · · · · · DR. GETTMANN:· Yeah, so --

16· · · · · · MR. STOKER:· So I mean now I'm stuck.· Did we

17· ·use good science?· You know, your point initially we

18· ·want to use the best science -- I'm just using that as

19· ·an example.

20· · · · · · DR. GETTMANN:· No, that makes sense.

21· · · · · · MR. STOKER:· So I'm just saying if you're

22· ·going to post something on the website and say this is

23· ·what we recommend but you're also going to do a peer

24· ·review of it, that it is the most protective and

25· ·applicable.
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·1· · · · · · DR. GETTMANN:· Well --

·2· · · · · · MS. MURAI:· Well, let's back up a sec because

·3· ·just to be clear and I think everyone knows this,

·4· ·we're not looking to be the most protective ever

·5· ·claimed or ever said.· Right?· We're only looking at

·6· ·the three values and looking for the most protective

·7· ·among those three values because they have already

·8· ·been peer reviewed.

·9· · · · · · It sounds like there's been some question

10· ·about past peer review quality for some of these

11· ·numbers, but even that said we're going to go with

12· ·what we have in front of us because we need solutions

13· ·and we need things that work.· And it may not be

14· ·perfect but it's going to at least be a set path

15· ·forward.· And if we have to do fixes, we have to do

16· ·fixes.· But, to us, having a single statewide standard

17· ·is far better than having differential standards and

18· ·some people more protective than others statewide.

19· · · · · · MR. HUME:· We appreciate your comments.

20· · · · · · MR. STOKER:· Is it a widespread problem?· Are

21· ·you running into this like, you know, 400 sites in LA

22· ·and they all have different toxicity values?

23· · · · · · MR. HUME:· Our concern is that it might

24· ·become a widespread problem.

25· · · · · · MS. MURAI:· It is affecting my workload
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·1· ·sufficiently that I'm willing to invest this time on

·2· ·this project to close that concern and hopefully head

·3· ·off that argument in the future.

·4· · · · · · MR. LECLERC:· It may not be the number of

·5· ·sites but it's certainly the size.

·6· · · · · · MS. MURAI:· Yes, and I --

·7· · · · · · MR. STOKER:· I heard an earlier comment that

·8· ·indicated why you're doing this.

·9· · · · · · MS. MURAI:· Yes.· And I'm just --

10· · · · · · MR. STOKER:· Nothing to do with the private,

11· ·private influence.

12· · · · · · MS. MURAI:· Correct.· We just prefer to be

13· ·able to have a single statewide standard within the

14· ·state and I prefer to limit my future work on --

15· · · · · · MR. DEPIES:· Consistent with state policies.

16· · · · · · MS. GOLDBERG DAY:· How does this affect PCPs

17· ·because I've worked on sites multiple chemicals and

18· ·when it comes to PCPs, DTSC says we want EPA to

19· ·oversee that.· I've had two risk assessments with two

20· ·different points of departure, one to appease DTSC and

21· ·one to appease EPA.· Same site.

22· · · · · · MR. LECLERC:· Is that Tosco?

23· · · · · · MS. GOLDBERG DAY:· Yes.

24· · · · · · MR. LECLERC:· So cleanups under Tosco are not

25· ·delegated to the state so --
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·1· · · · · · MS. GOLDBERG DAY:· So that won't change.

·2· · · · · · DR. GETTMANN:· No, no.

·3· · · · · · MR. SCHUMACHER:· Go ahead.

·4· · · · · · MR. WHITE:· This is Chuck again.· I was

·5· ·concerned about the comment that, you know, sometimes

·6· ·there has been errors found in one of these three

·7· ·methods.· And I assume it's not widespread but there

·8· ·is -- have you thought about the provision or the

·9· ·possibility of putting a provision to allow variance

10· ·from these three in the event that some information

11· ·shows that might be an outlier and be able to consider

12· ·it?· Because without putting these in regulations you

13· ·have more flexibility than you do if they are in

14· ·regulations and you talked about doing a Section 100

15· ·rulemaking as a way of getting around that problem.

16· · · · · · But it seems to me if there was a process

17· ·that would allow a variance -- I'm not even sure your

18· ·existing variance authority in the statute is

19· ·applicable to this kind of thing, but I would like to

20· ·hear what your opinion is on that, not necessarily

21· ·today but at some point in time.· But is there a

22· ·(unintelligible) whatever it is to allow a variance

23· ·for this kind of thing if necessary.

24· · · · · · MR. DEPIES:· On face value that sounds like

25· ·an appropriate approach.· But on second thought, that
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·1· ·puts us in a role of evaluating OEHHA's approach for

·2· ·setting toxicity criteria, which we don't do.· So it's

·3· ·something, it's definitely something --

·4· · · · · · MR. LECLERC:· It's something to think about.

·5· ·I mean if it has, if somehow in the course of our

·6· ·business we find that this doesn't work for because of

·7· ·errors or some other unforeseen circumstance, is a

·8· ·variance possible?

·9· · · · · · MR. WHITE:· Right.

10· · · · · · MR. LECLERC:· We will look at that.

11· · · · · · MR. WHITE:· I was just taking an example

12· ·where they actually came to you and they both agreed,

13· ·both OEHHA and the party that there was -- something

14· ·needed to be resolved or corrected and that kind of

15· ·situation would seem like it would scream for a

16· ·variance.

17· · · · · · MR. LECLERC:· Ordinarily a variance can be

18· ·done with state law.

19· · · · · · MR. WHITE:· Right.

20· · · · · · MR. LECLERC:· Assuming that it's not a

21· ·federal law there's not -- does not conflict with

22· ·federal law that we can't provide a variance on.

23· · · · · · MR. WHITE:· Right.

24· · · · · · MR. LECLERC:· But we will look into that.

25· · · · · · DR. GETTMANN:· And I'm not sure what errors
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·1· ·that were found that you pointed out and that you had

·2· ·talked to OEHHA, but I know that within HERO we have

·3· ·found -- we have found errors in their database where

·4· ·the number that is reported is not actually the number

·5· ·that's supposed to be reported because their document

·6· ·says something else.

·7· · · · · · So those are errors that we within HERO have

·8· ·actually found and pointed out to them and they are

·9· ·very receptive and say, oh, yeah, that is an error on

10· ·our part.· Things happen or we forgot to upload this

11· ·or we hadn't gotten around to that.· So they've been

12· ·very receptive to those type of errors that we have

13· ·found because we have found those errors.

14· · · · · · MR. BELL:· One more quick one.· David Bell.

15· ·Okay.· Actually two.· It was brought up about cost.  I

16· ·don't know, is there a state regulation to assess

17· ·fiscal impact?

18· · · · · · MS. MURAI:· That is part of the rulemaking

19· ·package, yeah.

20· · · · · · MR. BELL:· So that will be forthcoming?

21· · · · · · MS. MURAI:· It would be, yeah, be no change

22· ·from existing practice.· So I'm not quite sure how we

23· ·do that but that would be part of the rulemaking

24· ·records.

25· · · · · · MR. BELL:· Schedule -- so you haven't really
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·1· ·started the clock.· Is there a DTSC rule that you have

·2· ·a year to -- is there a state rule applied when

·3· ·promulgating regulations of one year from the issuance

·4· ·of the draft regulation?

·5· · · · · · MS. MURAI:· Which has not happened yet.

·6· · · · · · MR. DEPIES:· One year from the draft.

·7· · · · · · MR. BELL:· Maybe early March.

·8· · · · · · MS. MURAI:· Yes.· Depends on what kind of

·9· ·revisions we get and markups we get.

10· · · · · · MR. WHITE:· It also triggers things like 45

11· ·day public comment period.

12· · · · · · MS. MURAI:· Yes.· It's all part of that part

13· ·2-1, second or third to last leg.

14· · · · · · MR. BELL:· So our best friend PCE just went

15· ·through peer review.

16· · · · · · MS. MURAI:· Yes.

17· · · · · · DR. GETTMANN:· Yes.

18· · · · · · MR. BELL:· Before that it wasn't peer

19· ·reviewed and if this was an action we would have

20· ·been -- I don't know -- peer reviewed?

21· · · · · · MS. MURAI:· It might have been peer reviewed.

22· · · · · · DR. GETTMANN:· It was peer reviewed.· It had

23· ·been peer reviewed before by OEHHA.· The value was

24· ·from 1991 that was a peer-reviewed value.· There were

25· ·comments and everything with that.· And then IRIS went
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·1· ·through and did their own peer review more recently

·2· ·and released their value in 2012.

·3· · · · · · Since the 1991 value was released there was

·4· ·another study that was done and the IRIS value relies

·5· ·heavily or uses that study to derive toxicity

·6· ·criteria.· OEHHA has since gone through, looked at

·7· ·that 1996 study, did their analysis and derived a new

·8· ·toxicity criteria for inhalation.· It's basically the

·9· ·same value as before, you know, very slight

10· ·difference, but they did take a look at all of the new

11· ·science that had come out since they had done their

12· ·1991 study.

13· · · · · · MS. MURAI:· And OEHHA actually ran the newer

14· ·study's data through their model so like the IRIS

15· ·number, all the data is now considered and it just --

16· ·it essentially reaffirmed the OEHHA number.

17· · · · · · MR. DEPIES:· The earlier numbers.

18· · · · · · MS. MURAI:· So it was very, very close.· It

19· ·was like --

20· · · · · · DR. GETTMANN:· The old number was 6.1-6 to

21· ·per micrograms per meter cubed.· The new number is

22· ·5.9.· So it's again basically the same value for

23· ·purposes if anybody that's worried that it's going to

24· ·affect their sites, it doesn't.

25· · · · · · MR. SCHUMACHER:· In the far back, come
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·1· ·forward if you would.· And your name also and

·2· ·affiliation?

·3· · · · · · MS. KOEPKE:· Hi, Dawn Koepke, McHugh Koepke

·4· ·and Associates on behalf of California Council for

·5· ·Environmental and Economic Balance.· And I apologize.

·6· ·I had a conflict and I arrived late.· But on behalf of

·7· ·those I represent, I recommend there being a longer

·8· ·extended comment period.· Considering the holidays,

·9· ·personal travel, both for myself and my members,

10· ·additional time would be greatly appreciated.

11· · · · · · Further, given the extensive comments I know

12· ·you received today and I'm starting to hear just

13· ·verbally from my members, it would be really helpful

14· ·and I think certainly beneficial for all of us to have

15· ·the opportunity to see revised drafts prior to going

16· ·into the formal rulemaking stage to give some

17· ·additional time to deal with some of these concerns,

18· ·particularly, you know, around the inconsistency with

19· ·being subject to seeing and view the regulation and

20· ·what the intent was versus the regulating community

21· ·and how they perceive the changes to be beyond what

22· ·they have contemplated.· With that, again, we urge a

23· ·longer comment period.· We would be happy to put in a

24· ·formal written request for that.· Thank you and we

25· ·will follow up.
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·1· · · · · · DR. GETTMANN:· I have a quick question.  I

·2· ·mean we have heard it multiple times from many people

·3· ·for a longer comment period.· Would anybody care to

·4· ·give us a -- if we would extend it to the end of

·5· ·January, how -- what is it that you guys are looking

·6· ·for for a revised comment period?· How long?

·7· · · · · · MS. KOEPKE:· I can't speak for others.  I

·8· ·think to the end of January would be very helpful.

·9· · · · · · DR. GETTMANN:· Okay.

10· · · · · · MS. KOEPKE:· I think at least for myself and

11· ·my members, I think we would be able to meet that

12· ·deadline.

13· · · · · · DR. GETTMANN:· Okay.

14· · · · · · MS. KOEPKE:· Just with, again, the holidays,

15· ·an additional couple of weeks would be very helpful.

16· · · · · · DR. GETTMANN:· Okay.

17· · · · · · MR. UMENHOFER:· Tom Umenhofer.· I would

18· ·concur with that.· That would be very helpful,

19· ·particularly since if you would give us kind of your

20· ·thoughts on when you may be coming out with a draft.

21· · · · · · DR. GETTMANN:· Right.

22· · · · · · MR. SCHUMACHER:· Any other comments about

23· ·extending the comment period?· No?

24· · · · · · MR. WHITE:· The other issue was, okay, when

25· ·is the formal comment period and you guys go back
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·1· ·behind closed doors and recraft some language, will

·2· ·you commit to being able to do that informally for the

·3· ·next iterations?

·4· · · · · · MR. LECLERC:· I don't think we'll commit to

·5· ·that.· I think we can commit to the end of January for

·6· ·comments to be able to craft this, but I think going

·7· ·back out again for informal workshop affects our time

·8· ·line substantially.· I think that's something that we

·9· ·do need to go back and think about because it's a much

10· ·more substantial ask than an extension.· So I think we

11· ·can certainly grant extension to this informal part.

12· · · · · · MR. WHITE:· Take it under consideration.

13· · · · · · MR. LECLERC:· Yes, absolutely.

14· · · · · · MS. KOEPKE:· We would welcome the opportunity

15· ·to extend, even if it's not a full formal workshop as

16· ·is the case right now, given the opportunity to see a

17· ·revision based on the conversations today, I mean,

18· ·understanding that you're going to see the written

19· ·comments on the current draft, we have got -- from

20· ·what we have seen based on today that maybe there is

21· ·some difference of, you know, perspective about what

22· ·it says and doesn't say and to work on even in a kind

23· ·of formal comment period closing such as that could

24· ·provide an opportunity to see the revised draft, even

25· ·if just an initial, and still meet that timeline.· So
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·1· ·I would concur with that point.· Thank you.

·2· · · · · · MR. UMENHOFER:· Again just to -- Tom

·3· ·Umenhofer.· Again, to reinforce that as I can tell you

·4· ·as I stand here today because I'll be at least

·5· ·providing comments for our association, those are

·6· ·along the lines of the comments they're going to have

·7· ·for clarity, pretty much what you heard today.

·8· · · · · · MR. LECLERC:· We appreciate that.

·9· · · · · · MS. MURAI:· Yes, thank you.

10· · · · · · DR. GETTMANN:· Thank you.

11· · · · · · MR. SCHUMACHER:· Okay.· Now we're going to

12· ·move into something new.· The standard.· We're going

13· ·to have a little break first and five or ten-minute

14· ·break.· What do people think?· Ten minute break?

15· ·Okay.· Come back about five of, five of 3.· Okay?

16· ·Thank you, all.

17· · · · · · (Break taken.)

18· · · · · · MR. SCHUMACHER:· Take your seats, please.

19· · · · · · We will have Vivian Murai start us off with a

20· ·little introduction to the narrative standard and what

21· ·we're looking for in our discussions on this topic.

22· · · · · · MS. MURAI:· So, hi.· Thanks again for meeting

23· ·with us on this.· And here's another time where we

24· ·saying, okay, give us all your thoughts.· Another way

25· ·that we could achieve the same but better -- I hate to
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·1· ·say better -- but more protective level, we would

·2· ·essentially -- we're trying to do the same thing,

·3· ·require that where more protective the OEHHA level be

·4· ·able to trump IRIS.

·5· · · · · · And one way to do that and have it apply to

·6· ·federal NPL site, federally owned NPL site, would be

·7· ·to promulgate a narrative standard.· So it would be

·8· ·the narrative equivalent of an MCL.· We're not looking

·9· ·in any way with either version of our reg to trump

10· ·MCLs.· We're looking to stay to the side of MCLs.

11· ·MCLs would still apply for cleanups in water.

12· · · · · · But where we're talking about soil, indoor

13· ·air, you know, with the regular stuff that you would

14· ·encounter in a 6.5, sorry, Chapter 6.5 of the Health

15· ·and Safety Code or Chapter 6.8 for cleanup, we would

16· ·be looking to impose this narrative standard that

17· ·would be based on the use of the more protective

18· ·toxicity criteria.· So the goal is the same but

19· ·another way to achieve it and have it potentially

20· ·apply to the federally owned NPL site would be to have

21· ·a narrative standard.

22· · · · · · I think what's been passed out has been

23· ·either an excerpt of or the entire Water Board

24· ·resolution 92-49 and that is publicly available.  I

25· ·believe I found it using Google the other day so there
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·1· ·are two different handouts coming around but they are

·2· ·of the same document.· The section 3G which is at the

·3· ·bottom it looks like page 6 but if you have only the

·4· ·two pager, it's the back side.

·5· · · · · · MR. DEPIES:· It says page 6 on your document,

·6· ·the page you're looking at.

·7· · · · · · MS. MURAI:· Yeah.· 3G has been deemed to be a

·8· ·requirement that would apply to a cleanup at an NPL

·9· ·site.· And so it is an example of -- it's the example

10· ·we have of what a narrative standard would be.

11· · · · · · And so we figure industry has dealt with this

12· ·narrative standard and they might actually know how

13· ·they would want to see ours if we were to introduce it

14· ·by a narrative standard instead of through this select

15· ·the most protective of the tox criteria below.

16· · · · · · And it's also possible this is going to be a

17· ·really short discussion because it would take a lot

18· ·more pondering, which I felt it did on my part, and

19· ·but we wanted to pose the idea so that if you have

20· ·thoughts already brewing about it we could benefit

21· ·from them and have a chance to propose that.

22· · · · · · MR. WHITE:· By 3G are you referring to that

23· ·paragraph that is G, "Ensure that dischargers..."

24· · · · · · MS. MURAI:· Yes.· If you're on the two pager,

25· ·the part where it says -- 3 is not on there.
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·1· · · · · · MR. WHITE:· I see.

·2· · · · · · MS. MURAI:· Because you only have a 2.· You

·3· ·have page 1 and page 6 of the resolution.

·4· · · · · · MR. WHITE:· Got it.· Thank you.

·5· · · · · · MS. MURAI:· Thank you for asking so it's

·6· ·clear to everyone.

·7· · · · · · MR. DEPIES:· Can you state that clearly for

·8· ·the webcast?

·9· · · · · · MS. MURAI:· If you're looking at Resolution

10· ·92-49 from the Water Board and I Googled Water Board

11· ·Resolution 92-49, is a public document and I believe

12· ·you should be able to find it.

13· · · · · · I believe it's also on the Water Board's

14· ·ca.gov site and we apologize to the webcast folks that

15· ·we're not having -- we could have it up on the screen

16· ·but we kind of thought folks here couldn't read it

17· ·anyway.· So -- but we're looking at page 6 of that PDF

18· ·and the section with the capital G as in George that

19· ·has been deemed in prior cleanups to be a requirement

20· ·that applies.· And so we would be looking to emulate

21· ·that, have it apply to a federal NPL site.

22· · · · · · Is that enough?

23· · · · · · MR. DEPIES:· Right.· One little

24· ·clarification.· When you Google it, it also comes up

25· ·in the first ten or so pages as the hearing, summary
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·1· ·of the hearing, so for those who Google it you have to

·2· ·dig deeper into the PDF that shows up on the website

·3· ·until you get to the actual resolution that was

·4· ·adopted in October of 1996.· Then go to subsection G

·5· ·on page 6.· I just remembered that when I called it up

·6· ·this morning.

·7· · · · · · MS. MURAI:· Okay.· So I don't see hands

·8· ·shooting up into the air with exuberance.

·9· · · · · · MR. DEPIES:· If you're not prepared to do it

10· ·here, again if you could provide any, we would love

11· ·any input you have in the form of comments or just

12· ·informal email to me.

13· · · · · · MS. LE:· Michelle Le, PG&E again.· So is the

14· ·thought that you would go through the regulatory

15· ·process with regulations or amend this?

16· · · · · · MS. MURAI:· These are two alternative

17· ·regulations that we would put through.· It would have

18· ·to be formally promulgated to be able to apply to the

19· ·federally owned land so it would have to be a reg or a

20· ·statute regardless.· It's just a matter of what form

21· ·it takes, whether it would take the form of --

22· · · · · · DR. GETTMANN:· You said something about amend

23· ·this.· This, what has been handed out, is strictly an

24· ·example that we're working off of.· So there would be

25· ·no amending any of this.
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·1· · · · · · MS. MURAI:· The Water Board document.

·2· · · · · · DR. GETTMANN:· Yeah, this is the Water

·3· ·Board's document.· We're using this as an example to

·4· ·start to face ours so the regulation would be DTSC's

·5· ·narrative standard, not -- you know, this is just an

·6· ·example.

·7· · · · · · MR. DEPIES:· It's our first alternate is what

·8· ·we handed out and put on the website.· And our second

·9· ·alternate alternative would be a form of the

10· ·resolution the way it's been written in the

11· ·resolution.

12· · · · · · MS. MURAI:· Ours would be a narrative

13· ·standard that would be our own and it would be

14· ·analogous to the Water Board resolution.· We would not

15· ·change the Water Board resolution.

16· · · · · · MR. LECLERC:· It would be completely

17· ·independent of 92-49.

18· · · · · · DR. GETTMANN:· Yeah.

19· · · · · · MS. MURAI:· Exactly.· It's just that we know

20· ·92-49, the section 3G has been accepted as binding on

21· ·a federal NPL site and so this would be an example of

22· ·one that has worked before.· So we would be seeking to

23· ·follow in its footsteps.

24· · · · · · MR. HUME:· It wouldn't be chaptered in the

25· ·same place.
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·1· · · · · · MS. MURAI:· No, because it's not chaptered

·2· ·because it's not a reg.

·3· · · · · · MR. DEPIES:· Yeah, this is a resolution.

·4· · · · · · MS. MURAI:· Yes, because we don't have a

·5· ·board; at least not yet.

·6· · · · · · MR. SCHUMACHER:· Is it clear for you?

·7· · · · · · MS. LE:· Yes, thank you.

·8· · · · · · MR. SCHUMACHER:· Okay.· Anybody else, do you

·9· ·have any -- I don't see a whole lot of hands

10· ·obviously.· This is giving you something to chew on.

11· · · · · · MS. MURAI:· Again, like Kevin said, all

12· ·comments and ideas are welcome because it's always

13· ·easier to edit than to draft.· If we have examples to

14· ·mesh together that can often be helpful.

15· · · · · · MR. DEPIES:· That includes seeking

16· ·clarification.· Just send me an email asking for some

17· ·clarification of what we presented here.· I'll respond

18· ·as well as I can.

19· · · · · · MR. NARLOCH:· Bruce Narloch.· Do you consider

20· ·benefits to the narrative approach versus the

21· ·regulation?

22· · · · · · MS. MURAI:· The benefit, assuming we could

23· ·actually come up with one, with language that would be

24· ·clear enough, the benefit would be that it is more

25· ·clearly applicable to federal NPL sites under US EPA
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·1· ·guidance and it might potentially be less of an

·2· ·argument for those sites to have it apply.· The effect

·3· ·we would aim to have be exactly the same as the draft

·4· ·discussion draft that we've already provided.· Our

·5· ·mission is no different.

·6· · · · · · MR. SCHUMACHER:· And the process would be the

·7· ·same.

·8· · · · · · MS. MURAI:· Correct.

·9· · · · · · MR. LECLERC:· It would be a draft regulation,

10· ·but it would look different.

11· · · · · · MS. MURAI:· It would just be a different

12· ·form.· Same ideas, same crux.

13· · · · · · MR. SCHUMACHER:· Same process.

14· · · · · · MS. MURAI:· Yes.

15· · · · · · MR. SCHUMACHER:· Okay.· Yes, ma'am?· Your

16· ·name again?

17· · · · · · MS. KOEPKE:· Dawn Koepke again.· So to

18· ·clarify, it would be a draft regulation and would

19· ·model this language.· My comments before about wanting

20· ·to see perhaps a revision of the draft as one of the

21· ·steps before you go to rulemaking would be helpful to

22· ·see if that was an approach that you're seriously

23· ·looking at to see that actually fleshed out in DTSC's

24· ·purpose.

25· · · · · · MR. DEPIES:· If we make substantial changes,
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·1· ·we will certainly evaluate putting it out there for

·2· ·another review.

·3· · · · · · MS. KOEPKE:· But as far as this narrative,

·4· ·that language would practically mirror this language?

·5· · · · · · MR. DEPIES:· "Mirror" would be strong.

·6· · · · · · MS. MURAI:· "Mirror" would be strong because

·7· ·then it would kind of be pointless.· The -- we don't

·8· ·know what it looks like now because we have with other

·9· ·obligations been unable to put it together and we

10· ·thought that we had a lot of expertise that might show

11· ·up and might help us figure out if that would even be

12· ·worth doing.· It is an idea that's been posed to us

13· ·that we should consider it because it is clearly

14· ·contemplated as applicable requirement be under

15· ·federal guidance so we felt we ought to consider it.

16· ·But we don't.· I don't know exactly what it would look

17· ·like.· The idea would be the same.· The gist would be

18· ·the same.· The application would be the same because

19· ·we're still only selecting for one number within, you

20· ·know, the whole risk assessment calculations.· So the

21· ·idea is the same.· Achieving that level of protection

22· ·is the same.

23· · · · · · MS. KOEPKE:· Thank you.

24· · · · · · MR. SCHUMACHER:· Okay?

25· · · · · · MR. STOKER:· Chris Stoker again.
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·1· · · · · · My first stake, having you know just perused

·2· ·these things is that a narrative provides you more

·3· ·flexibility to address many of the nuances that we've

·4· ·talked about with regards to each one of the sections.

·5· ·Instead of having a single section which was action

·6· ·levels, treating levels, remediation goals, points of

·7· ·departure, those are all, as we discussed and I don't

·8· ·want to go over it again -- but those are all four

·9· ·separate things that in a narrative could actually be

10· ·discussed and defined and set forward in a narrative

11· ·in preamble to the narrative.

12· · · · · · So I think, you know, in writing the

13· ·narrative, like the Water Board has done here you can

14· ·define what the waters are, you can define what the --

15· ·you can alleviate some of the confusion by having the

16· ·ability to have the definition sections and structure

17· ·of narrative.

18· · · · · · I still think you have to be very precise

19· ·with the language, though, as we've discussed earlier.

20· ·But at least it gives you the ability to set that

21· ·forward in an inclusive document so that you can find

22· ·it all in one location.

23· · · · · · MR. SCHUMACHER:· I think that's helpful.  I

24· ·see a hand going up.· Quick and curious.· Yes, sir?

25· · · · · · MR. BELL:· David Bell, Air Force.
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·1· · · · · · If I review the document that the Water Board

·2· ·and the Air Force put together on potential ARARs for

·3· ·groundwater, surface water remediation and

·4· ·specifically looked at 92-49, it's not universal

·5· ·agreement that it's applicable in ARAR.

·6· · · · · · MS. MURAI:· No, only section 3G, I believe as

·7· ·EPA said, would qualify.· Certain parts of the

·8· ·resolution I believe they found to be procedural but

·9· ·the substantive cleanup portion, I believe was Section

10· ·3G.

11· · · · · · MR. BELL:· Okay.

12· · · · · · MS. MURAI:· So I think that's why we're

13· ·focusing on this page 6.· But not that there aren't

14· ·other points of disagreement to be had.

15· · · · · · MR. BELL:· Right.· And also we divide our

16· ·world into NPL and non-NPL so you might want to really

17· ·make sure that you cover the bases.

18· · · · · · MS. MURAI:· Well, for us we would have it

19· ·cover all cleanup sites in California, so because of

20· ·that -- well, it would be all hazardous waste which is

21· ·our 6.5 and then 6.8, which is our state Superfund.

22· · · · · · Then any other cleanup programs we have that

23· ·say do it under 6.8 would also be covered because if

24· ·you do it under 6.8, that's how you do it under 6.8.

25· ·So our coverage would be pretty extensive.· We would
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·1· ·not be talking NPL or non-NPL in the narrative scheme.

·2· ·I believe it's just that that's -- that's where we

·3· ·would potentially have, I believe, any pushback on it

·4· ·applying.

·5· · · · · · MR. BELL:· Goes back to earlier discussion,

·6· ·state regs apply to cleanup, those ARARs and those are

·7· ·applicable to cleanup standards, so we have to be

·8· ·really clear.

·9· · · · · · MR. SCHUMACHER:· Anybody else?

10· · · · · · MR. DEPIES:· You know, on that note of what

11· ·you just brought up, David, is another alternative

12· ·we're contemplating is actually writing into the

13· ·regulation the IRIS or in this case OEHHA toxicity

14· ·criteria specifically so they're actually included in

15· ·the regulation.· It's our intent that that meets then

16· ·that requirement described.· The complexity with that

17· ·is the toxicity criteria change and so that would

18· ·require update in the regulation on a regular basis.

19· ·It's just something we're considering.

20· · · · · · MR. LECLERC:· I would like to thank everybody

21· ·for coming today, and please share your written

22· ·comments with Kevin so that we can take your input and

23· ·take the next step.· And so we'll be accepting these

24· ·informal comments until the end of January.· And then

25· ·in the meantime we'll be regrouping, thinking about do
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·1· ·we want to have another workshop, or do we want to go

·2· ·straight to regulation?· And we'll have a mailing

·3· ·list, so we will be able to get back to everybody when

·4· ·we make that decision.

·5· · · · · · MR. SCHUMACHER:· Thank you.

·6· · · · · · (The workshop concluded.)
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 1   December 12, 2016                         1:00 p.m.
 2
 3            MR. SCHUMACHER:  Good afternoon.  Welcome,
 4   everybody.  Glad you could make it.  My name is Nathan
 5   Schumacher.  I'm with DTSC and I'll facilitate our
 6   discussion today.  We'll be discussing all of what we
 7   present and any concerns or questions you may have.
 8   But before we do that, there are a few housekeeping
 9   introductions as well.
10            First of all, let me introduce all the DTSC
11   staff who will participate in this process today.
12            MR. DEPIES:  Are we muted?
13            MR. SCHUMACHER:  We're webcasting, so just so
14   you know.
15            (Discussion re webcasting settings)
16            MR. SCHUMACHER:  As I said, I'm Nathan
17   Schumacher.  I'm the lead facilitator in the
18   discussion today.  I'm with DTSC.  Peter Bailey, who
19   is just sitting right here, he will be our presenter.
20   He also will be participating in the discussion.  He's
21   a Senior Engineering Geologist Supervisor with the
22   Department.
23            Also participating and presenting will be
24   Kimberly Gettmann.  She's a Toxicologist with us.
25   She's to my right here.
�
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 1            Additionally, we have a number of other
 2   people who will be participating in the discussion.
 3   Vivian Murai who is an attorney, to Kim's left, and
 4   also Richard Hume, who is the Chief of the Landfills,
 5   Legacy Landfills Section of our department.  And then
 6   Ray LeClerc, Assistant Director will all be
 7   participating in the discussion.
 8            There are some housekeeping items.  First of
 9   all, to our left out those doors and down the hall to
10   the right are the restrooms in case you might need
11   that.  Also, I think everybody got copies of all the
12   materials we're handing out.  But if you want
13   refreshments, they're also in the back there, the back
14   table by the door.  In case we have to evacuate for
15   some reason, some emergency, God forbid, please follow
16   our lead.  We will give you clear instructions.  There
17   are a number of ways to go in and out of this room.
18   So obviously you'll have to follow our lead if we have
19   to leave for some reason, God forbid.
20            So beyond that, Peter Bailey will be
21   presenting for about 15 minutes; then after his
22   presentation, we'll open for discussion.
23            This is pre-rulemaking.  So we have no set
24   regulation at this point that we're proposing.  We're
25   open to whatever you have to share with us, any
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 1   concerns, questions.  We also have a comment form, so
 2   if something occurs to you after today's meeting,
 3   please feel free to send that in to us or email to
 4   Kevin Depies, who is our contact for this as well.
 5   And Kevin Depies is a project manager.  He'll be
 6   involved in the discussion as well as the others I
 7   mentioned earlier.
 8            Anything else?  I think that's it for now so
 9   I'll turn it over to Peter Bailey who will give a
10   short presentation with Kimberly Gettmann.
11            MR. BAILEY:  Thanks, Nathan.  My name is
12   Peter Bailey.  I'm a Senior Engineering Geologist
13   Supervisor for the Legacy Landfills office.  And as
14   Nathan mentioned earlier, this is a pre-rulemaking
15   workshop regarding toxicity criteria.  For those who
16   are in the back, you probably can't see this screen.
17   It's a little small for you but I'm on slide 3, which
18   is about the proposed draft regulation, some
19   highlights of it.
20            It will be a new chapter or article within
21   Division 4.5 of the California Code of Regulation
22   Title 22, titled Human Health Toxicity Criteria For
23   Cleanup.  It provides clear objectives for risk
24   assessment and remediation goals and applies to all
25   hazardous waste and hazardous substance cleanup sites
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 1   in California.
 2            You also got a handout of the proposed
 3   regulation.  This is what you -- a copy of what you
 4   got.  Also one of the key reasons why we're here is
 5   that the purpose of the proposed draft regulation is
 6   to codify DTSC's past and existing practice of
 7   applying the more protective toxicity criteria at all
 8   sites in California.
 9            Another key reason for the proposed draft
10   regulation is to close a potential ambiguity for
11   federally owned and Superfund sites.  So the key
12   element in the toxicity criteria or the proposed rule
13   is toxicity criteria.  And Dr. Kimberly Gettmann, I'll
14   ask you to discuss a little bit about this.
15            DR. GETTMANN:  Thank you, Peter.  Just to do
16   a little bit of background so we're all on the same
17   page here, as Peter mentioned, the key element of this
18   proposed regulation right now are toxicity criteria.
19   So how do we use these toxicity criteria here at DTSC?
20   What are we doing with them?
21            We use the toxicity criteria in our human
22   health risk assessments, baseline post-closure site
23   specific risk assessments.  We also use them when we
24   develop risk-based screening levels, and they also do
25   get used in developing cleanup goals or remediation
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 1   goals when a promulgated number is not available, such
 2   as the maximum contaminant level or MCL for water.
 3            So we have two different sets of toxicity
 4   criteria that we use.  One set of toxicity criteria
 5   addresses the noncancer component of a chemical, and
 6   those criteria are the amount of the chemical that one
 7   can ingest or breathe every day for a lifetime that is
 8   not anticipated to cause harmful effects.  Okay.
 9            Then the second type of toxicity criteria
10   that we have are those that address the cancer
11   component of chemicals, and the definition of that is
12   it quantifies the upperbound estimate of the excess
13   cancer risk resulting from a lifetime oral or
14   continuous inhalation exposure to that chemical.
15            So how do we use these or where do we get
16   these toxicity criteria from?  Okay.  So at this date
17   we have CalEPA, and underneath the umbrella of CalEPA,
18   we have got several departments.  One of those
19   departments is the Office of Environmental Health
20   Hazard Assessment or OEHHA.  And OEHHA is tasked
21   within CalEPA of developing and setting the toxicity
22   criteria that are used within our profiles.  And these
23   toxicity criteria are peer-reviewed criteria that get
24   used in the prop 65 program, the Hot Spots program,
25   and we use them here in our cleanup program.
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 1            So if you look at the federal level, our
 2   counterparts there at US EPA, and you have multiple
 3   departments under US EPA.  And one of those
 4   departments is NCEA/ORD, which is National Center For
 5   Environmental Assessment within the Office of Research
 6   and Development.  And what ORD -- within ORD, there's
 7   what they call the information risk -- Integrated Risk
 8   Information Systems, sorry, or IRIS program.  And what
 9   IRIS has been tasked with for EPA is to develop and
10   set those toxicity criteria that are used within EPA's
11   programs and their regional office for hazardous waste
12   cleanups.
13            Occasionally -- so we have got a bunch of
14   chemicals but not chemicals that have been evaluated
15   by IRIS and so there's not a toxicity criteria in our
16   database for all chemicals.  When that happens, US EPA
17   has another department called the Superfund
18   Remediation and Technology Innovation or Superfund
19   program.  And within that program, if a chemical you
20   have on a site does not have an IRIS value, it can be
21   requested for that chemical to be evaluated and
22   reviewed and for then the Superfund program to develop
23   that toxicity criteria.  Those criteria are called
24   provisional peer-reviewed toxicity values for
25   Superfund or PPRTVs.
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 1            So you can see we have got multiple sources
 2   for toxicity criteria that can be used for the risk
 3   assessments as I mentioned or the cleanup goals from
 4   the previous slide.  So what do we do here at DTSC?
 5            What DTSC's practice has been in the past and
 6   what current practice is and what our future practice
 7   is to use the toxicity criteria from the more health
 8   protective source.  And so I'm going to turn this
 9   presentation back over to Peter who will kind of go
10   into more detail on how this regulation is envisioned
11   shows our current practice and proposed practice.
12            MR. BAILEY:  Thank you, Kim.
13            So just to reiterate what Kim said, so it has
14   been and continues to be DTSC's practice to use the
15   more health protective value in the event OEHHA and
16   IRIS values are protective and use them in human
17   health risk assessment documents in California.  So
18   this is a practice that both DTSC and the US EPA
19   Region 9 have been using since 1994 in California.
20            So now DTSC wants to codify this practice.
21   We want to close a possible ambiguity on federally
22   owned sites and Superfund sites.  And to do that our
23   intent is to memorialize practice in the draft
24   proposed regulation by first setting a point of
25   departure for screening levels and remediation goals
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 1   at an incremental excess lifetime cancer risk of 1
 2   times 10-6 and a cumulative hazardous index of 1.
 3   Second, to use the more health protective
 4   peer-reviewed toxicity criteria from the sources Kim
 5   mentioned earlier in the blue boxes, including OEHHA,
 6   IRIS and the PPRTV.
 7            So, a little bit of background or rationale
 8   for the proposed regulation.  In 2003 EPA issued a
 9   directive on federal level establishing a hierarchy
10   for assessing risk in Superfund sites.  The directive
11   indicates that if available, IRIS toxicity criteria
12   would be used and if it was not available in that tier
13   1 level, that it would go -- use the next level, which
14   would be the PPRTV or the Provisional Peer Reviewed
15   Toxicity Value under EPA and so forth down to other
16   toxicity values available by the state, in our case,
17   into OEHHA.
18            So also the directive requires remedial
19   project managers to use their best professional
20   judgment.  So, this was written to allow states to
21   choose the more protective toxicity criteria than
22   IRIS.  So recently however, federally -- a federal
23   landowner and responsible party has unilaterally
24   applied a strict interpretation of the hierarchy and
25   proposed remedy using a less protective IRIS value.
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 1   So DTSC invoked the formal dispute process and opposes
 2   this approach.  So DTSC's solution is to develop a
 3   regulation that requires the same level of protection
 4   across all sites in California, consistent with the
 5   last decades of practice.
 6            So I know that's a mouthful but this is an
 7   example.  You see this table shows a particular
 8   screening level for PCE, PCE indoor air screening
 9   levels in micrograms per cubic meter based on OEHHA
10   toxicity criteria and IRIS toxicity criteria for
11   commercial and industrial.  That screening level was 2
12   for OEHHA based and 47 for IRIS based, which is the
13   IRIS base is 20 times -- more than 20 times the OEHHA
14   and that's over an order of magnitude difference.
15            So what this is showing is there's a
16   potential for two sites side-by-side in California,
17   for example, one private and one other federal having
18   two different screening levels.  So without the
19   proposed regulation, different screening levels at
20   different sites provides unequal protection to the
21   public and potentially allows undesirable exposure to
22   human health.
23            So we just wanted to introduce that DTSC
24   would like to propose the concept of a narrative
25   standard that incorporates the required toxicity
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 1   criteria in the regulation as an alternative approach.
 2   And, you know, Nathan will bring it up later, but we
 3   would like to open up for discussion and talk about
 4   the proposed regulation first and then later introduce
 5   and discuss the narratives -- a narrative standard.
 6            So the next steps are first we need to finish
 7   the regulation development.  This is pre,
 8   pre-development right now.  That's what we were
 9   working on and then go in and collect and consider the
10   preruling requirements or comments that you submit and
11   then we go to revised regulation for formal
12   rulemaking.  And then after that, then we go into the
13   expected rulemaking activities, which there would be
14   another comment period and also hearings in Northern
15   and Southern California, followed up by the submittal
16   to the California Office of Administrative Law review
17   and adoption of the final rules.
18            MR. WHITE:  I have a question.
19            MR. BAILEY:  Can you save it, Chuck?
20            This is the last slide.  We have DTSC is
21   accepting comments until January 16th.  Please email
22   your comments to Kevin Depies right here and I'll
23   leave this screen up if you need to write down the
24   information.
25            So with that, I'm going to turn it over to
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 1   Nathan to facilitate the discussion.  Can you wait
 2   until we get to that?
 3            MR. SCHUMACHER:  Okay.  Before we start the
 4   discussion, Ray LeClerc would like to say a few words.
 5            MR. LECLERC:  I think we took this
 6   opportunity to get some input early on in the process
 7   so we can take people's comments in before we actually
 8   go to formal rulemaking.  So this is an important part
 9   of our process, so we would like all to participate
10   and ask questions.  Feel free as this is a free forum
11   and people should be able to share their thoughts and
12   ask whatever questions you like and be able to offer
13   up any information you have.  And then we'll take all
14   that in and then go to formal rulemaking.  So I want
15   to encourage everyone's participation.
16            MR. SCHUMACHER:  Including those sitting in
17   the back, too.
18            MR. LECLERC:  Yes.  And we're here till 4 so
19   there should be plenty of time for everyone to engage.
20   I guess we'll start with Chuck.
21            DR. GETTMANN:  So everybody does realize,
22   sorry, we do have a court reporter who is recording
23   this.  It's, you know, just for -- he's taking it down
24   so we will have a court reporter recording it so just
25   so you guys are aware for anybody that speaks that we
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 1   do have a court reporter.  Also, too, if you can make
 2   sure that when you do speak if you introduce yourself
 3   and clearly state so that we can make sure we get your
 4   name and everything, we appreciate that.
 5            MR. WHITE:  This is being webcast but it's
 6   not being recorded?
 7            DR. GETTMANN:  Right.
 8            MR. SCHUMACHER:  Right, so again what Kim
 9   just said, please state your full name and any
10   affiliations you have when you speak.
11            MR. LECLERC:  We're not recording it.
12            MR. SCHUMACHER:  We're not recording it;
13   that's right.
14            MS. MURAI:  One last thing.  Sorry, Chuck.
15            This IRP meeting with the email address is
16   not what we're doing today.  Okay.  Do not pay
17   attention to that.  Please do not use that IRP meeting
18   thing because that's not going to get to us.  Please
19   use Kevin's email address that's in the actually
20   legible print on your slide.  Thank you.
21            MR. SCHUMACHER:  State your name.
22            MR. WHITE:  Yes, Chuck White.  I'm a private
23   consultant.  I'm also on the DTSC's Community
24   Protection and Hazardous Waste Reduction Advisory
25   Committee, and we have been meeting a lot on issues
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 1   related to reducing the amount of waste that's
 2   disposed of in landfills.
 3            And of course I'm curious about how this is
 4   going to affect cleanup levels because of course the
 5   lower cleanup levels you have result in more waste
 6   that could potentially have to be disposed of in a
 7   landfill or something else be done with it.
 8            And I've perused that capacity for a
 9   clarifying question, because I'm frankly a person --
10   and I'm sure not the only one in this room who is
11   personally confused about what the -- how the
12   screening levels relate to cleanup levels.  I would
13   think that that whole issue needs to be very clearly
14   articulated before these regulations are adopted.  An
15   example that I saw recently in the Sacramento Bee was
16   related to that shooting range over by central
17   Sacramento that had these lead levels in it and people
18   were referring to the screening levels of 80 parts per
19   million as a cleanup level.  And I thought that was
20   kind of strange and I didn't see any rebuttal from
21   anybody to that effect.
22            So there's clearly misinformation out there
23   or misunderstanding, certainly the way I have a
24   misunderstanding.  So when I raised my hand earlier, I
25   was actually, when you first raised the issue of
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 1   setting screening levels and setting cleanup levels,
 2   it would be helpful, I mean I know for me and perhaps
 3   for others, if the Department could articulate how the
 4   screening levels relate to cleanup levels and the area
 5   that I've been looking at on this advisory committee
 6   has to do with all kinds of contaminants, organic and
 7   inorganic, but the whole exide lead acid battery thing
 8   is going to -- is going to be cleanup levels set for
 9   that.
10            There has been talk -- when I first started
11   working for the Department back in 1982 the cleanup
12   level was 1,000 parts per million because that was the
13   lead hazardous waste regulatory.  And then EPA came
14   along with lead, for example, of about 400 parts per
15   million, and then there has been talk of we should be
16   lower down to 150.  And the screening level for lead
17   as I understand I think is based upon this kind of
18   process you're talking about codifying and
19   regulations, is 80 parts per million.
20            So we've got cleanups going back to the '80s
21   that were cleaned up to 1,000 parts per million.  And
22   if you're setting the lowest possible screening level
23   and that somehow triggers the cleanup level, are we
24   going to be going back and excavating all of Los
25   Angeles down to the ocean because of all the historic
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 1   lead deposition that was there?  So it seems to me
 2   before you go forward and adopt regulations like you
 3   are proposing, there needs to be a clear understanding
 4   about how this all fits into the overall risk
 5   assessment and cleanup strategy, including screening
 6   levels, and agree on those.
 7            I know I went on and on, but if you can help
 8   me at least with the differentiation between screening
 9   levels and cleanup level, that would be really
10   helpful.  Thank you.
11            DR. GETTMANN:  Definitely.  I will go ahead
12   and start and you guys can pitch in.  So for screening
13   levels, screening levels are set at 1 times 10-6 risk
14   for cancer and a hazard of 1 for noncancer.  And
15   that's the initial process for screening sites to see
16   if there is a potential concern or we need to move the
17   site forward with a risk assessment.
18            MR. WHITE:  Based upon in the case of lead,
19   ingestion?
20            DR. GETTMANN:  Yes.  And for -- well, for
21   lead we have, yeah, for ingestion.  And so the
22   toxicity criteria is not the only value that goes into
23   developing that risk-based concentration.  There's
24   exposure time.  There's exposure frequency.  There's
25   body weight, if this is soil or water.  There's
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 1   breathing, you know, the amount of hours if it's air.
 2   So there's other components that go into it.
 3            The toxicity criteria is just one component
 4   that goes into determining what your risk-based
 5   screening concentration is going to be.  Okay.  So
 6   what we're trying to do is to fix that one component.
 7   The site specific -- you know, so for the screening
 8   level, we've got our set of default exposure
 9   parameters.  So, for a residential, it's 26 years, 350
10   days a year, assuming a 24-hour exposure.  Okay.  So
11   those are the default parameters that both US EPA and
12   DTSC uses when we set our risk-based screening levels.
13            When we go to a cleanup value, a cleanup
14   goal, that may or may not be the same as that
15   risk-based screening level.  Or it may be a different
16   value depending on site specific conditions.  What
17   would change in that would be the exposure times, the
18   exposure frequencies.  The site case managers, the
19   project managers, and the team for that site have the
20   ability to determine what is site specific for that
21   site.
22            So you still have, when you develop a cleanup
23   goal, your exposure frequency, your -- let's see,
24   frequency and, you know, the days that are there, your
25   hours, your days.  So those values may change.  Let's
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 1   say your site is strictly going to be a residential or
 2   a recreational area.
 3            There are other land-use covenants on that
 4   site, restrictions on that site.  So you can develop a
 5   cleanup goal for that site for a chemical that may not
 6   be the same as that risk-based concentration initially
 7   because they have put other restrictions on there to
 8   prohibit activities or prohibit exposure.  Does that
 9   make sense?
10            MR. WHITE:  It's helpful, but I don't -- are
11   there -- are there regulations that lay out this
12   process of selecting a cleanup level based upon all
13   available information and parameters that might be at
14   the site?  Because we're talking about adopting a
15   regulation here but I was not aware that the process
16   you just described is in regulation as law.
17            MR. DEPIES:  Let me elaborate then on what
18   Kim was saying in answering your question.  For
19   instance our cleanup program is modeled under
20   Superfund program, EPA Superfund program.  And that's
21   based on the National Contingency Plan, the NCP, which
22   actually describes the process for evaluating a site
23   and selecting the remedy for that site.  And so as Kim
24   said, we'll use a screening level to get us an initial
25   indication of whether or not there's a problem at a
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 1   site, if the contamination might be at levels that
 2   were of concern.  And then it's up to the project
 3   managers then to utilize the various information that
 4   you're gathering from the investigation, whether it's
 5   a site investigation or a remedial investigation or
 6   similar.
 7            And our schools program would be the same.
 8   In coming up with our remediation goal, I actually put
 9   together a bullet list of things that I use and I
10   don't even think this is comprehensive.  I whipped
11   this out a couple of hours ago.  The NCP allows you to
12   evaluate all these inputs in determining what would be
13   an appropriate level.  And here are some of the things
14   I look at:  Site complexity, media that are impacted,
15   the data confidence, the data density, exposure
16   pathways, potential property uses, contaminant type,
17   public input, economics of cleanup, conformance to
18   California state policy, assurance of projected long
19   term future use of a site and assurance of projected
20   long term site security.
21            We use those to determine do we want to
22   select a remediation goal that's closer to the point
23   of departure, 1 times 10-6 for cumulative risk or if
24   instead we might allow a less restrictive cleanup goal
25   or remediation goal that would then put us in the risk
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 1   range which is described in the NCP, 1 times 10-6,
 2   10-4.
 3            MR. WHITE:  Well, I understand the NCP and
 4   the requirement that those relate, and I'm not even
 5   sure of the federal regulations or federal guidelines,
 6   but I'm just curious that we've got a federal process
 7   but they don't use OEHHA cleanup standards for the
 8   federal process.  But you're talking about marrying a
 9   cleanup level by OEHHA with the federal process that
10   California has adopted.
11            I mean, I'm just thinking out loud, because
12   I'm just -- I'm really concerned that we're going to
13   find ourselves at cleanup levels that are going to be
14   generating cleanups that -- and I don't disagree --
15            MR. DEPIES:  Sorry.  I actually could answer
16   that really quickly.  We're not changing what we have
17   been doing for the last 20, 30 years.  We're trying to
18   codify what we have been doing.  So we're not trying
19   to -- we're not selecting lower values based on this
20   process.
21            MR. WHITE:  When I started working for the
22   DTSC in '82, 1,000 was the cleanup level.
23            MS. MURAI:  But that's not based on this
24   process.
25            MR. WHITE:  I understand that.
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 1            MS. MURAI:  It's based strictly on the
 2   science that's evolved since then.  So that is a
 3   scientifically different driven issue that certainly I
 4   think, as someone with kids, I very much appreciate.
 5   But the short answer is we follow the analytical
 6   outline and process that's in the NCP and it is
 7   federal regulation.
 8            Our statute under 68 requires us to be
 9   compliant with federal guidance, federal regs, and
10   federal law.  And we try to do that carefully and even
11   if the words are not the same under our corrective
12   action process, we try to satisfy the same analytical
13   tenets and benchmarks so that our decisions are
14   defensible.
15            So when we have been saying that we're just
16   trying to codify existing practice, that's all we're
17   doing.  It happens to be one particular input into an
18   equation under the risk assessment guidance that the
19   feds have and we are just anchoring that one number in
20   accordance with our existing practice for the last
21   three decades.  So understandably, yes, in some cases
22   it will be a lower number.  Where the OEHHA number is
23   not more protective than the federal number, the IRIS
24   number will reign, and that is certainly true for T,
25   as in "Tom," CE.
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 1            MR. WHITE:  I don't disagree with what you
 2   said.  My only point here is that I'm on this advisory
 3   committee for the Department to try to figure out a
 4   way to reduce hazardous waste being disposed of in
 5   landfills.  I get what you're saying.
 6            At the same time, if the Department is coming
 7   up with cleanup standards that are ever more, ever
 8   more, then you by necessity are going to be generating
 9   more ways that's going to have to be either managed or
10   treated or disposed of in landfills.  An example that
11   we're looking at is like DDT cleanup which
12   historically has been excavated and hauled off to
13   landfills for disposal.
14            We have been looking at a supercritical water
15   oxidation process, back of the envelope calculations
16   to do the Montrose chemical site to levels that people
17   want to see cleaned up.  You would take 10 to 15 years
18   of 24 hours a day running a supercritical oxidation
19   that has about 100 to 150 decibels of noise going on
20   in that neighborhood for that period of time at a cost
21   that's probably about 20 times the disposal cost of
22   excavating that and hauling it away to a landfill.
23            Now that may be the best way to go in, all
24   things being considered, but I'm just wondering how a
25   policy of rigidly putting these in regulations to
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 1   force ever lower screening standards and ever lower
 2   cleanup levels is going to match with the department's
 3   goal to reduce the disposal of hazardous waste in
 4   landfills.  I just think you ought to evaluate that
 5   as far as this ruling making.
 6            MR. LECLERC:  We appreciate that, Chuck, but
 7   I think the concept of reducing waste at the landfill
 8   wasn't at the cost of protectiveness.
 9            MR. WHITE:  I don't disagree with you.
10            MR. LECLERC:  So I think our concept was we
11   would not compromise on the protectiveness.  And this
12   rule is about protectiveness.
13            MR. WHITE:  Right.
14            MS. MURAI:  And it's not necessarily always
15   evolving down necessarily, because, as science,
16   scientific studies are produced that might produce
17   different information.  For instance, we might learn
18   about bioavailability later on as we have with certain
19   compounds.
20            The information may change that may drive the
21   number to a different place, and we will then revisit
22   that as appropriate.  And certainly we're first and
23   foremost only looking to peer-reviewed values so it's
24   not just that a study can come up and, boom, the
25   number changes.  So there are some checks and balances
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 1   there.
 2            MR. BAILEY:  That's already been a practice
 3   we have been doing for years.
 4            DR. GETTMANN:  There's several people in the
 5   back that have had their hands raised.
 6            MR. SCHUMACHER:  Right there, sir.  Yes, you.
 7            MR. NARLOCH:  You just described a number of
 8   parameters that --
 9            MR. SCHUMACHER:  Could you introduce
10   yourself?
11            MR. NARLOCH:  Bruce Narloch with MWH.  And
12   you were describing a number of parameters that --
13            MR. SCHUMACHER:  Since we have a large room,
14   can you stand?  I'm sorry.
15            MR. DEPIES:  Otherwise the webcast may not
16   hear you also.
17            MR. NARLOCH:  So you described a number of
18   parameters that a project manager would evaluate in
19   deciding appropriate rules for a site, anticipated
20   exposure pathways, cost of cleanup, et cetera.  What I
21   thought I heard you say was that the project manager
22   might select a less restrictive point of departure
23   from NCP.  Cleanup goal might be different.  Did I
24   understand you correctly?
25            MR. DEPIES:  Well, the NCP allows for us to
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 1   select cleanup goals that fall within a risk range but
 2   the target is to go towards a cumulative risk of 1
 3   times 10-6.  That's one of the reasons it's called a
 4   point of departure.
 5            MR. NARLOCH:  So if that point of departure
 6   of 1 times 10-6 is codified, how do you set that risk
 7   level?
 8            MR. DEPIES:  What we're codifying is the
 9   application of using that 1 times 10-6 for developing
10   screening levels.  That's part of it.
11            MR. LECLERC:  We're not intending to change
12   the NCP.
13            MR. DEPIES:  Absolutely not.
14            MS. MURAI:  We're not setting a risk level
15   for cleanups.  We're merely anchoring the bottom of
16   the risk range or the top of the risk -- down to the
17   bottom of the risk.  We're anchoring the bottom of the
18   risk range.  We're not setting the risk level for
19   cleanup.  Will that help?
20            MR. STOKER:  It doesn't read that way.
21            MS. MURAI:  We're open to edits.
22            MR. SCHUMACHER:  One at a time.  Your name,
23   please?
24            MR. STOKER:  Yeah, Chris Stoker with
25   Equipoise Corp.  The whole reason I flew here this
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 1   week was because of how this was written.  I'm looking
 2   at 69000.2 and the heading says action levels,
 3   screening levels, remediation goals, and point of
 4   departure.
 5            And everything that reads thereafter is all
 6   based on 1 times 10-6 for a cumulative HI of 1.  So
 7   there is some departure with the NCP in the sense that
 8   there's no discussion about management range.  There's
 9   a point of departure so de minimis, but there's not a
10   discussion about a management alternative, there's no
11   discussion about particular land use conditions.  You
12   know we closed many sites in California obviously, all
13   of us, at something other than 1 times 10-6.  And so,
14   that if you're going to codify 1 times 10-6,
15   clarification needs to be put in here as to how you
16   keep interpreting point of departure.  Because I can
17   tell you every one of my clients freaked out when they
18   saw that.
19            MR. WHITE:  If you go back and evaluate all
20   the sites that were being done at 1 times 10-3, and
21   reevaluate them because you're going to apply this
22   uniformly across all cleanup sites in the state, if I
23   heard you correctly at the beginning.  Are you serious
24   about that?
25            MR. HUME:  Are you objecting to the term
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 1   point of departure?
 2            MR. STOKER:  No.  No, I wonder -- I would
 3   like to see clarification.  Point of departure is
 4   really for the screening levels.
 5            MS. MURAI:  Yes, it is.
 6            MR. STOKER:  Okay.  Then after the screening
 7   levels you go through the typical process of RIFS or
 8   maybe just the FS at that point, you come up with your
 9   remedial action plan and your remedial goal based on
10   site specific conditions.  The project manager, the
11   client and the Department all have the ability to work
12   collectively to come up with how that site is best
13   managed based on its site specific conditions as you
14   mentioned in the risk-assessment portion.
15            And then we can look at -- we can use things
16   like land use covenants.  We can use other things that
17   can break the exposure or limit the exposure so that
18   we can use alternative numbers.  The way this is
19   written does not say that whatsoever.  It says the
20   point of departure of 10-6, you'll use this for all
21   those different things:  Action levels, screening
22   levels, remediation goals.
23            MS. MURAI:  Thank you.  Does some of that go
24   away when we delete the words "action levels"?
25            MR. STOKER:  And remediation.
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 1            MS. MURAI:  Well, point of departure is not
 2   setting the cleanup goal.  And because their statute
 3   requires us to be consistent with the NCP; we don't
 4   get to redefine point of departure, but --
 5            MR. STOKER:  No, I agree with that.
 6            MS. MURAI:  But clarification is certainly in
 7   our minds and we were thinking of putting that in the
 8   initial statement of reasons.
 9            MR. STOKER:  Yeah, and I think the key is
10   that people have done -- it has to be evident, however
11   it's codified, that there is still the ability to
12   manage risk in accordance or in the same manner that
13   is been there for years under DTSC and in accordance
14   with the NCP.  We're still looking at one in 10,000,
15   to one in a million.  Each site gets evaluated
16   independently but this doesn't read that way.
17            MR. HUME:  Are you concerned it doesn't allow
18   a point of departure --
19            MR. STOKER:  No, not point of departure.
20            MR. HUME:  Is it just ambiguous or --
21            MR. STOKER:  It's ambiguous.  Yeah.
22            MR. HUME:  Okay.
23            MR. LECLERC:  That certainly wasn't our
24   intent.  But thank you for bringing it to our
25   attention.
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 1            MR. STOKER:  No, I didn't -- I should hope
 2   not.  I mean I'm in negotiations with DTSC right now
 3   on many different projects, but -- you know, this has
 4   never come up.
 5            MR. SCHUMACHER:  So this is why we're doing
 6   this.
 7            MR. STOKER:  Right.
 8            MS. MURAI:  To address Mr. White's point, we
 9   do not intend this regulation to be retroactive.
10   Okay.  So it would not reopen every single decision
11   DTSC has ever made.  However it would come into play
12   in terms of five-year reviews, I believe, because we
13   would want to apply the appropriate peer-reviewed
14   level of protection when we do come to the time of
15   reviewing remedies because we do believe that that's
16   our duty.
17            MR. SCHUMACHER:  Did you want to say
18   something, sir?  You both had your hands up.
19            MS. DESHILLES:  Yes, so --
20            MR. SCHUMACHER:  Your name?
21            MS. DESHILLES:  Bridgette DeShilles with
22   Integral Consulting.  I wanted to go back to -- agree
23   with the points he made, by the way.  I also want to
24   go back to the process eval.  You say you're fixing
25   the process eval, you're not fixing some of the other
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 1   parameters.  You brought up the whole concept of
 2   exposure time and you talked also about the fact that
 3   this has been a practice.
 4            And I agree generally it's been a practice,
 5   but there have been some exceptions to that in the
 6   past.  To give you an example, there has been a couple
 7   of times where we've had -- there's been values in
 8   IRIS or OEHHA are chronic toxicity values and because
 9   subchronic values you have proposed alternate toxic
10   values accepted by DTSC in those instances, and the
11   way we found that not --
12            DR. GETTMANN:  Yeah, and we do realize that
13   that is some of -- we actually have been talking with
14   others and that's one point that has been gotten in
15   for those chronic situations because we do -- or
16   subchronic situations and cases at DTSC where sites
17   are evaluated that way.  So that is something that has
18   been brought to our attention already, but we
19   definitely appreciate you bringing that up because
20   that is something that we have to now go back and
21   think about it when we're adding or including that
22   into our division.
23            MR. SCHUMACHER:  The gentleman standing.
24            MR. UMENHOFER:  I appreciate that.  Tom
25   Umenhofer.
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 1            MR. SCHUMACHER:  Your name and affiliation?
 2            MR. UMENHOFER:  You're going to get it.  Tom
 3   Umenhofer.  I'm Vice President of Operations for
 4   Western States Petroleum Association.  And we
 5   represent the majority of refineries and production
 6   facilities in the State of California.
 7            And just to reinforce the comments that you
 8   heard, I have had a tremendous amount of feedback from
 9   my membership along the exact same lines that you've
10   heard already today.  And you know I wanted to kind of
11   start at the end in that I didn't see in your
12   discussion where we're going to have another one of
13   the preregulatory workshops because we have a lot of
14   questions and there's not a lot of answers.  And you
15   heard the questions.
16            So that is one thing I wanted to ask, would
17   you contemplate that here today?  And then in terms of
18   comments by the 16th with the holidays, I have a lot
19   of folks thinking a lot about this and what you will
20   get by the 16th from me is questions.  It will not be
21   our comprehensive comments.  Today as we sit here,
22   I'll write that in a letter if I have to, but I would
23   like to have you consider pushing off that comment,
24   that line item.
25            We all understand the preregulatory process.
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 1   It's a soft deadline, but we're still playing around
 2   with thoughts.  The only question I would ask in
 3   follow up with you here, have you looked at the
 4   workload that you all have.  By implementing this type
 5   of thing because you have a model that basically is --
 6   could be conceivably everybody.  That's a lot of work,
 7   and I was just wondering if you took a look at how
 8   this changes your job in terms of -- I understand the
 9   screening but --
10            MS. MURAI:  It doesn't change our job.  It's
11   what we have been doing for 30 years.
12            MR. UMENHOFER:  So you'll be screening the
13   exact same facilities?
14            MS. MURAI:  I mean the science may change,
15   but it is science driven and not process driven.
16            MR. DEPIES:  The science in developing the
17   toxicity criteria changes, yes.  But what we do here
18   at DTSC in using those data won't change.
19            MR. UMENHOFER:  So you don't think that these
20   screening levels that you're talking about will bring
21   in more facilities?
22            MS. MURAI:  No, my understanding is that
23   there's only about six or seven chemicals that are
24   more protective -- where the state is more protective
25   than IRIS.  And so those are not necessarily drivers
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 1   at a lot more sites.  And this has been our existing
 2   practice so we don't see that it's going to change
 3   what we're doing.
 4            DR. GETTMANN:  Actually, there are more --
 5   yeah, there are quite a few more if you look at the
 6   notes that HERO has put up on our website, it lists
 7   all the different screening levels and for soil, we've
 8   got I think there's roughly like 60 on there,
 9   something like that.
10            For air, I think there's another 70 or
11   something; and then for water, we're somewhere in that
12   range.  So there are quite a few chemicals.
13            But as Vivian said, we have been using that
14   human health risk note and that's, you know, kind of
15   the same practice; we have been doing that.  It's not,
16   you know -- it's not that we have been changing what
17   we have been changing so -- or we're not proposing to
18   change a practice that we have -- you know, to
19   something new to us.
20            MR. LECLERC:  This wouldn't affect our
21   workload or how we do our work at all.  What happened
22   is that someone said we're a federal owned property
23   and an NPL site; what you're doing now doesn't apply
24   to us.
25            So we're saying, whoa, I don't think they're
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 1   right, but we're going to be darn sure you're not
 2   right.  So that's what this rule is about, is that we
 3   don't want to see federally owned property say, we're
 4   sovereign, we don't have to follow the state law and
 5   hence they have a different cleanup goal than the vast
 6   majority of other facilities in the state.
 7            MS. GOLDBERG DAY:  Amy Goldberg Day with
 8   Arcadis.  Where you change note 3 so residential which
 9   is the result that Nicole described, the exposure no
10   longer equals unrestricted land use.  So you're
11   bringing out these, you know, codifying the
12   residential screening levels but it's our
13   understanding they're not unrestricted.  So if our
14   client wants to get an unrestricted land use with
15   administrative controls, what could we do?
16            DR. GETTMANN:  That's going to be a
17   site-specific issue.  And it was a note; there was
18   note 4 actually.
19            MS. GOLDBERG DAY:  Note 4, you're right.
20            DR. GETTMANN:  So that people don't go back
21   and look at note 3 and say where is she talking about,
22   it was actually human health note 4 that discusses the
23   screening level risk assessment process.  And within
24   that note we did remove the unrestricted is equal to
25   residential.
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 1            And that may be the case for 99 percent of
 2   our sites and there may be that 1 percent of our site
 3   work doesn't apply and what it's been counted down to
 4   a site specific situation.  And where this came up was
 5   that we were having waste greater than ten feet.  And
 6   whether or not that waste though was left in place
 7   greater than ten feet for that site, needed to be
 8   addressed, and how that needed to be addressed.
 9            So to make that and turn that over to a
10   site-specific decision made by the project managers
11   for that site, we just removed the language so that it
12   wasn't, you know -- if you see unrestricted and
13   residential, you can always, you know, go unrestricted
14   residential.  Does that make sense?
15            MS. GOLDBERG DAY:  Well, I'm just wondering,
16   how this is -- so you need 10-6, something that says 30
17   feet below grade?
18            DR. GETTMANN:  No.  And again this turns it
19   into a site-specific condition, not falling into those
20   site specific when you're setting up those goals.
21   Note 4 is strictly for screening level risk
22   assessments.  Note 4 does not get into your
23   nitty-gritty detailed risk assessment.
24            When you're doing a screening level risk
25   assessment it's DTSC's practice that it is based on
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 1   the 1 to the minus 6, and it's a screening level is to
 2   determine whether or not you need to bump that site
 3   for further evaluation.  So if you pass that screening
 4   level risk assessment and you don't have contamination
 5   greater than ten feet, then, you can -- we can move
 6   forward and we can write off it.  But if you do have
 7   contamination greater than ten feet, that means you
 8   need to go in a more site specific risk assessment and
 9   have it then determined within your team and your
10   project and project managers of whether or not it's
11   okay for that risk to be there at 30 feet.
12            Does that make sense?
13            MS. GOLDBERG DAY:  Well, it is.  I have a
14   case where we can't come to a solution.
15            DR. GETTMANN:  Right.  So again note 4 is
16   strictly discussing our screening level process here
17   at DTSC, and a screening level process isn't meant
18   to -- you know, it's to determine whether or not you
19   do have a concern at your site and you need to do a
20   more detailed risk assessment.  That's what a more
21   detailed risk assessment allows us to do is to bring
22   in the site specific conditions so that the project
23   manager has that information when they're making the
24   decision.  You know, screening level is just supposed
25   to bump us, whether or not we need to go to that
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 1   level; or okay, this site is okay, we can actually
 2   close this site off and we don't have a concern.
 3            MR. SCHUMACHER:  Okay?
 4            MS. GOLDBERG DAY:  Well, it's just if you're
 5   bringing one time -- it's various interpretations that
 6   people have and if you try to codify it, there's still
 7   going to be interpretations.
 8            MS. MURAI:  How would you like it to read?
 9            MS. GOLDBERG DAY:  Well, just define what is
10   unrestricted closure?  How do you get unrestricted
11   closure?
12            MS. MURAI:  If it's 1 times 10-6 you're
13   automatically, you're automatically unrestricted so
14   long as your hazard quotient doesn't go over one,
15   right?
16            MS. GOLDBERG DAY:  Well, no.
17            MS. MURAI:  So that would be the first
18   automatic at screening.  But later on there could be a
19   site specific determination and I believe DTSC has
20   done that before so that becomes where you do need the
21   more extensive analysis.  It's just not the automatic
22   right off the top.
23            MS. GOLDBERG DAY:  Well, if it's deeper than
24   ten feet, it's not automatic.
25            DR. GETTMANN:  That's because deeper than ten
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 1   feet you may have instances depending on what your
 2   site is what the reuse of the site is going to be.
 3   And so it may be greater than 10 feet right now but it
 4   may be 10 feet, may be 12 feet.  You know, you may
 5   have to have it at 12 or 15 feet, and so that means
 6   that, okay, well unrestricted using the screening
 7   level risk assessment is not acceptable because we
 8   don't know what future land uses are going to be
 9   within the state.
10            You never know how land is going to change
11   over or what is going to be developed on that land.
12   So that just bumps it into we need to do a more
13   detailed analysis of this site, not necessarily that
14   something needs to be done or it's going to be done.
15   It's just it's bumping it into that more detailed
16   analysis so that we can ensure that for whatever final
17   decision gets made, it gets made that's going to be
18   based on all the data for the site.
19            MR. SCHUMACHER:  Okay.
20            MR. STOKER:  Chris Stoker again.
21            So why does this read the way that it reads?
22   Why can't this be very simple?  Your presentation took
23   ten minutes, 15 minutes and it was all about the
24   toxicity criteria.  And you have your use defined in
25   your presentation.  It's for -- we use these toxicity
�
0041
 1   criteria in this prioritization for human health risk
 2   assessment for risk-based screening levels and for the
 3   development of cleanup goals.
 4            There's nothing in here that requires you
 5   to -- if you notice, everybody in this room goes
 6   sideways on how you implement it once you get past the
 7   screening level.  Right?  We're all hung up on which
 8   parameter you use, which land use you're going to look
 9   at, which closure criteria you're going to come up
10   with.  This should read basically you're going to use
11   these toxicity criteria in this order in the State of
12   California if you're doing anything risk based.
13            You're going to follow your procedure which
14   is you can develop a screening level if you wish for a
15   compound, but it's going to use 10-6 for screening at
16   which time if you fail, then you're going to work with
17   your project manager at DTSC to determine the
18   applicability of site-specific considerations and more
19   advanced risk assessment.  That's it.  That's what
20   you've been doing for 30 years.  This other stuff that
21   you're writing in here leads to nothing but confusion.
22            MS. MURAI:  So I wish I could write faster.
23   So could you email us?
24            MR. LECLERC:  I imagine you can reply in
25   written comments?
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 1            MR. STOKER:  No.  I will.  (Laughter)
 2            MS. MURAI:  We would be happy to take a look
 3   at that.  Part of our issue is in order -- I take a
 4   deep breath because in order for us to get a state
 5   requirement to apply to a federal NPL site, it has to
 6   be substantive and such and such and such.  So we just
 7   want to make sure that we nail those aspects clearly.
 8            MR. STOKER:  The word is nail -- a nail in
 9   your own coffin.  I mean because you're painting a
10   corner -- you're painting yourselves into a corner
11   with this regulation.  We've now gone over how many
12   different exceptions to the regulation in the first
13   15, 20 minutes of starting this meeting.  So, you
14   know, we've brought up multiple scenarios where, as
15   the thing is written, you have to open it up to
16   site-specific interpretation.
17            MR. LECLERC:  We're not intending to change
18   all that.
19            MR. STOKER:  What I'm saying is -- what I'm
20   saying is when you start talking about lumping
21   remediation goals, lumping screening levels it's my
22   original comment.  When you lump all those together,
23   without clear discussion about management practices, a
24   flow chart maybe even that shows or a narrative that
25   describes the process and how these toxicity values
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 1   would be used.  They can be used for screening.
 2   That's 10-6.  They can be used for site specific risk
 3   assessment, remediation goals, action levels.  Those
 4   are 10-4 to 10-6, maybe even an HI of 1 with target
 5   organ impacts.  You know, that's a whole different
 6   animal than what you have written here.
 7            MR. LECLERC:  Or in reference to the NCP, so
 8   our intention is not to deviate from our standard
 9   practice.
10            MR. STOKER:  And I'm saying when I'm talking
11   about is your standard practice but the language here
12   is not.
13            MR. LECLERC:  Right.
14            MR. STOKER:  We're going round and round on
15   that.
16            MR. LECLERC:  No, I don't think we're
17   disagreeing.  I think we're saying the same.  That's
18   not -- that wasn't our intent when we write it; we
19   didn't see it that way.  So when we huddle back, we're
20   going to go looking at this through your eyes now, and
21   if we agree with you, you provide written comments and
22   we'll take a look at that.  That's why we're holding
23   the workshop.  Now often when you write something
24   there's unintended consequences and we would like to
25   catch those.
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 1            MR. HUME:  I think your written comments are
 2   important because we did spend a lot of time with the
 3   language and I'm not wedded to it at all.  I don't
 4   have any personal stake in it.  So I'm very interested
 5   in your comments.  We want to get it right but we also
 6   don't want to get it wrong, so --
 7            MR. STOKER:  It's the hard part.  It's the
 8   language.
 9            MS. MURAI:  Yeah, and we definitely wanted to
10   come out with this pre-reg workshop earlier because,
11   you know, heaven forbid we spend more time on this and
12   head further down the wrong path.  So, we figure if we
13   can tap your intellects, we're better off for the next
14   step, so --
15            MR. HUME:  Are we still concerned about using
16   the term point of departure?  Or --
17            MR. STOKER:  Yes.
18            MR. NARLOCH:  I keep hearing the term point
19   of departure related back to screening levels, but the
20   point of departure is used in multiple versions of the
21   RFS.  It's used in determining the results of a base
22   line risk assessment.  That -- you use the point of
23   departure HI of 1, cancer risk.
24            So, again, I've worked on projects with DTSC
25   toxicologists where we put in the risk and safe
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 1   condition and he said, well, there's a cumulative HI
 2   of 2.  You know, let's call that good.  Well, if it's
 3   codified, that's not good for determining baseline
 4   risk assessment.
 5            It's -- again, I'll tap into this gentleman's
 6   remarks about it.  You're using that term in multiple
 7   points in the process, but if it is designed to be how
 8   you calculate or interpret screening levels, then that
 9   means you really need to clarify it and mandate point
10   of departure for these other steps in the process.
11            MS. MURAI:  I think it may actually intend it
12   because of the screening aspect to be the point above
13   which, meaning higher risk, we would evaluate other
14   cleanup alternatives, but a no cleanup alternative is
15   one of them.  So we would have to see what we thought
16   was appropriate.  That's when we would turn to the
17   site specific analysis essentially.  So it's more
18   than -- it's both more and not more than just the
19   redone if you're 10-6 or below.  So we may --
20            MR. LECLERC:  We're not intending to change
21   that.
22            MS. MURAI:  Correct, we're not changing
23   anything.
24            MR. LECLERC:  That's the issue we wrestle
25   with every day.  We will keep wrestling with it.  It's
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 1   not being solved by NCP.
 2            MS. MURAI:  Right, right.  And we're not
 3   looking to apply the NCP to 6.5, chapter 6.5 cleanups.
 4   But analytically, the benchmarks are still the same no
 5   matter what you call the documents.  You still have to
 6   have the same sort of information to justify the
 7   cleanup decisions.
 8            MR. NARLOCH:  I just want to clarify
 9   something you said a little bit ago.  I thought I
10   heard you say it was -- I thought I heard you say that
11   if your site needs human health screening levels in
12   note 3, that that site would be appropriate for no
13   further action.
14            DR. GETTMANN:  It all depends on what the
15   site is.  I mean --
16            MR. NARLOCH:  I heard your point about
17   contamination within ten feet.  But what about if you
18   decide to be more restrictive a land use is
19   appropriate, then what?
20            DR. GETTMANN:  More restrictive than
21   residential?
22            MR. LECLERC:  If you go to an industrial
23   cleanup, then that would require, you know -- that
24   would have to be appropriate with the local land use
25   and appropriate land use restrictions.
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 1            DR. GETTMANN:  Yeah.
 2            MR. NARLOCH:  What's residential?
 3            MR. DEPIES:  It certainly has a definition.
 4   I can't glean it off the top of my head, but certain
 5   occupancy.
 6            MR. NARLOCH:  Typically, it's dermal contact
 7   with soil, some soil contamination, so it's some
 8   dermal contact, inhalation of particulates or VOCs.
 9   That's what the (unintelligible) and that's what RSLs
10   are based on.  When you decide that, well, someone may
11   have a home garden and that would be a more
12   restrictive screening level than a residential
13   screening level.  So is this the interpretation you're
14   talking about?
15            DR. GETTMANN:  And the home and garden
16   pathway actually was just raised.  That question that
17   you were raising was just actually raised last week by
18   one of our fellow colleagues and that is something
19   that we have not discussed internally yet.  So it is
20   something that we need to go back and discuss.
21            So, I understand now where you're coming from
22   with a home garden pathway.  That is actually in my
23   list of things for us to discuss so that we can
24   address that.  I don't have an answer for you at this
25   point in time.
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 1            MR. NARLOCH:  Okay.  Thank you.
 2            MR. SCHUMACHER:  Yes, sir.  Your name, sir?
 3            MR. BELL:  David Bell, Air Force and
 4   Department of Defense.  Here's the question.  So you
 5   say you're taking and you have a court reporter.  Are
 6   only you going to see that, see the notes you're
 7   taking?
 8            MR. DEPIES:  It's our intention if we can to
 9   try and put our comments on the web page.  It will be.
10            MR. SCHUMACHER:  We'll get a transcript.  We
11   will have a transcript.
12            MR. DEPIES:  Are we going to post that?
13            MR. SCHUMACHER:  We can post.  I mean we can.
14            MR. HUME:  Our intent is to have an accurate
15   record of discussion so we can --
16            MR. BELL:  For your own use?
17            MR. HUME:  Yeah.
18            MS. MURAI:  Well, as a document generated in
19   the course of business and kept for at least some time
20   while we do this renewal, it will be publicly
21   available so should someone request it, we would, I
22   believe, be able to produce it.  We might have to work
23   out with the court reporter about costs and such
24   because sometimes there's issues with that.
25            MR. BELL:  That's probably No. 1.  You call
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 1   this informal and pre-rulemaking and you're going to
 2   treat this as a formal ruling?
 3            MS. MURAI:  No, we're treating it as public.
 4            MR. BELL:  Okay.
 5            MS. MURAI:  Public.
 6            MR. BELL:  I didn't want to rely on our own
 7   note taking if we needed the record.  That's all.
 8            I agree with everything that's been said.  I
 9   think there's been confusion as stated before about
10   the comment period, holidays, more time to be allowed.
11   We agree with clarification needs to be done with
12   screening levels, point of departure, but actually our
13   concern is the actual intent of this reg, toxicity
14   factors, how it subverts the intent of EPA guidance.
15            There is a reason why there's tier 1, tier 2,
16   tier 3.  You mentioned it has been consistent with EPA
17   Region 9.  I don't know if anyone is representing EPA
18   here today but that causes us angst because that was
19   -- EPA guidance is intended as a national guidance for
20   consistency.  And my example was if there is a plume
21   crossing a state border from California or vice versa,
22   how could -- that would be problematic for a lot of
23   people, how you have one cleanup level on one side of
24   the state and another on the other.
25            I know that's not happening but that would
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 1   exemplify our concern.  And so I guess one question is
 2   I talked a lot about the notes.  I assume if when this
 3   is promulgated would those be revised and reissued?
 4            DR. GETTMANN:  Yes.  Mr. Bell is referring to
 5   the human health notes.  And yes, if this regulation
 6   is codified and it's adopted, the human health notes
 7   which would be note 3 in particular, would be revised
 8   in accordance with what the regulation, with what the
 9   regulation says.  It all depends on, you know, what
10   this regulation is going to be.  But, yeah, we would
11   end up going back and revising our human health note
12   3.
13            MR. SCHUMACHER:  In the back?  Your name?
14            MS. KELLY:  Caryn Kelly.
15            So I'm hearing that the human health risk
16   assessment note No. 3 would continue to be published
17   semiannually with RSLs, RSL updates?
18            DR. GETTMANN:  Yes.  Yes.
19            MS. KELLY:  And I just wanted to clarify or
20   ask that it's clarified when there are certain
21   toxicity criteria on these be released, that use of
22   IRIS criteria that has since been revised, if those
23   notes were in some process clarified, what would be in
24   that instance.  So what I wanted to say was as of
25   today, look at HERO note 3 and look at what decision
�
0051
 1   has been made to infer what is the current so we all
 2   (unintelligible).  Another question similar to the
 3   subchronic criteria is --
 4            MR. SCHUMACHER:  We're having trouble hearing
 5   you.  Would you mind coming up a little bit closer?
 6   Because also the webcast probably can't hear you.
 7            MS. KELLY:  For the child specific reference
 8   doses, if those are also mentioned like the subchronic
 9   criteria I know there's only a handful, but just to
10   explain that will continue to only be used for the
11   school site program or if that will be California
12   wide?
13            DR. GETTMANN:  Okay.  So first regarding the
14   database, OEHHA's database and the updating and such,
15   HERO tries to be on top of that as much as possible so
16   that we can definitely put that in our note 3 if
17   there's a difference or something.  One of the
18   examples is BaP, Benzo(a)pyrene, where it's the OEHHA
19   value versus the IRIS value.  And DTSC recommends
20   using the IRIS value for multiple reasons.  And that's
21   all documented.  I won't go into that here.
22            So that is something that we will continue to
23   do no matter where we are with this rulemaking.
24   That's part of our practice.  The other thing you
25   were -- the subchronic, as I had mentioned earlier,
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 1   that was just brought up to our attention in the
 2   discussion so that's something that I cannot tell you
 3   right now what we're going to do because it's
 4   something that it has now been brought to our
 5   attention.
 6            You guys have mentioned it here a couple of
 7   times.  We have it internally from one of our
 8   colleagues, too, so that is something that we're going
 9   to go back and see what we need to do with how the
10   regulation is written.  Same thing goes to we have
11   been discussing the child specific reference doses and
12   same thing with that.  We will be discussing those
13   internally and figuring out how we're going to -- what
14   we're going to be doing with those.
15            MS. KELLY:  Thank you.
16            MR. SCHUMACHER:  Don't be shy.  We have
17   plenty of time.  Yes, sir.
18            MR. UMENHOFER:  Okay.  Tom Umenhofer again.
19   I just want to follow up so I have some clarity and
20   maybe others.  What we heard today is we saw a few
21   industry factors and a disconnect from what was said
22   that I have no written regs; I appreciate all the work
23   that has been done.  But rather I wanted to ask kind
24   of what's -- what's the next step based on what we've
25   heard today?  Because what I heard was your intent was
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 1   one thing but we're reading something else.
 2            And I think you heard that.  What are you
 3   going to do with that so before the regs roll out
 4   we'll have a little bit more comfort level in terms of
 5   what was heard.  I think that a lot of my members'
 6   concerns relate to this, this disconnect of intent
 7   versus what is written.
 8            MR. DEPIES:  In part depending on the
 9   responses we get from the comments we receive, we're
10   going to evaluate the next step.  Our desire is to
11   issue a draft regulation by early March.  However, if
12   we find that there is significant input required and
13   significant -- and significant rewrites, we might
14   entertain the thought of redoing the workshop as you
15   asked.
16            MR. LECLERC:  But you made the request.  I
17   think -- I'm not sure we're prepared to say yes or no
18   right now.  I think we would like to go back and hear
19   what you said if it's really clear to us and seems
20   extremely self-evident, maybe a workshop is not
21   needed.  But if it's not self-evident and the solution
22   still is evasive, a workshop, another workshop may be
23   appropriate.
24            MR. SCHUMACHER:  Yes, ma'am?
25            MS. DESHILLES:  I think what you're --
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 1            MR. SCHUMACHER:  Sorry.  Your name again?
 2            MS. DESHILLES:  Bridgette DeShilles with
 3   Integral Consulting.
 4            What you're hearing from all of us is issues
 5   surrounding perception and interpretation.  And you
 6   all have the concept of how this reads and how you
 7   would, as DTSC, perceive it and interpret it.  But
 8   this will be a rule and it will be open, as I
 9   understand it, to all California sites, not just those
10   regulated by DTSC and also those regulated by the
11   Water Board, local CUPAs, counties, fire departments
12   -- correct me if I am wrong -- but who don't have 30
13   years of experience interpreting these types of
14   decision-making processes.
15            And often we paint in a very different way
16   and very strictly interpret things like this.  So I
17   would urge you to be really cognitive of that in
18   revising language here that there will be people,
19   regulators out there other than -- and others,
20   nonregulators, public, other interested parties who
21   need their own interpretation of this.  And we have to
22   be really cautious about that.
23            MR. DEPIES:  It's actually our intent to
24   solicit input from our brethren.  Whether or not we --
25   we've already engaged with at least one agency.  Thank
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 1   you for bringing that up.
 2            MR. WHITE:  This is Chuck White again.  I
 3   just want to reiterate what you just said.  Because my
 4   example earlier of that gun range where they were
 5   doing all the sampling and they found levels above 80
 6   and there was people, homeowners, that were saying,
 7   well, I'm not going to do anything now until they come
 8   in and clean up my yard down to 80 parts per million,
 9   and that was the screening level for lead.
10            There's a huge amount of misconception out
11   there I think about how this process which is somewhat
12   complicated works to actually set a cleanup level.
13   And I'm worried as she said, I think that the public,
14   if it gets their hands on it without a clear
15   understanding of how this is laid out, there's going
16   to be a lot of misperception out there.
17            MS. LE:  Michelle Le, PG&E.
18            Just to kind of piggyback on some of the
19   discussion I just heard, earlier I heard a little bit
20   about note 4 and removing the unrestricted use for
21   residential, for residential screening level.  Can you
22   explain again?  I didn't understand the ten-foot
23   issue, why it's being -- why the unrestricted is being
24   removed.
25            DR. GETTMANN:  So previous versions of note 4
�
0056
 1   when we talked about on residential, it had in
 2   parentheses, unrestricted use.  There are cases where
 3   one may be granted a residential use but contamination
 4   may be left at depth.
 5            And so there may be some type of restriction
 6   put onto them.  There's a site, for example, in the
 7   East Bay where homes and stuff were allowed to be
 8   built but there was a restriction on planting fruit
 9   trees until contamination was completely removed, and
10   you couldn't do that.  So you still had your
11   residential -- you still were doing the residential
12   use but there was still a restriction on that.
13            So there is some confusion with our note of
14   what exactly was meant -- kind of the thought brought
15   up earlier of unrestricted and residential, do they go
16   hand in hand?  Is it automatically if you get
17   residential use, do you automatically have
18   unrestricted use?
19            So to alleviate some of that confusion and
20   the interpretation of that note, we pulled out the
21   unrestricted and we just have a residential.  Because
22   that's what note 4 is talking about, a residential
23   scenario and a screening-level scenario.
24            And that then turns it back into that project
25   manager and onto that project of really defining what
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 1   that project is, where the contamination is located.
 2   It's also typically when you do a risk assessment for
 3   soil you evaluate the top ten feet because that's what
 4   is considered for digging down like a swimming pool
 5   for residential.  But there may be instances where you
 6   maybe, you know, you may go down below ten feet
 7   depending on if, you know, somebody comes through and
 8   regrades, you know, or removes a bunch of the top soil
 9   before they do their building or whatever.  So to
10   alleviate some of that confusion out there, we just
11   strictly remove the terminology "unrestricted land
12   use" from our note 4.
13            MR. LECLERC:  The notes are supposed to be
14   about risk assessment, not risk management and land
15   use and land use restrictions.  It's risk management.
16            MS. LE:  Right, yeah.
17            DR. GETTMANN:  Does that answer your
18   question?
19            MS. LE:  It does.
20            DR. GETTMANN:  Okay.
21            MR. SCHUMACHER:  Go ahead.
22            MR. BELL:  David Bell again, Air Force.
23            I have two points.  I'm glad you mentioned
24   that it's not going to be retroactive, but I suggest
25   you add clarifying language to why sites could be
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 1   reopened.  You mentioned the five-year review, but as
 2   you know there's a process where we have sites under
 3   contract and they have a scope of work plan that's
 4   been approved.  Would that be the -- be current
 5   thought of the day and would that be subject to this
 6   regulation?  This type of clarifying language might
 7   need to be addressed.
 8            Back to the actual toxicity factors, the way
 9   this regulation is written, the most protective but
10   risk-management range, the NCP is designed to be
11   written with risk management of toxicity factors,
12   which is the best science, the most credible and
13   appropriate.  That's why IRIS was chosen as the Tier
14   1, quote/unquote, gold standard.
15            Please consider having additional language in
16   here that says that we're not misappropriating funds
17   to do cleanups based on a toxicity factor that's 30
18   years old when there's actually one that's now more
19   recent.  That's the way this, the regulation is
20   written as it stands.
21            MR. SCHUMACHER:  Response?
22            DR. GETTMANN:  Thank you.  We will definitely
23   be taking that back and discussing it.
24            Go ahead.
25            MS. GOLDBERG DAY:  This is Amy with Arcadis
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 1   again.  With the toxicity, sometimes the most
 2   scientifically defensible is not necessarily the
 3   lowest.  So you're asking us to be below this
 4   regardless of the science behind it?
 5            MR. DEPIES:  Those would be scientifically
 6   defensible.
 7            MS. MURAI:  So you only have these three
 8   choices though.  So it's only of those three.  You
 9   don't get to pull in somebody else's number.  And we
10   chose these three because they're peer reviewed,
11   because they are federally or OEHHA developed and it
12   would only be after that peer review is complete.
13            MS. GOLDBERG DAY:  Sometimes it's not.
14            MS. MURAI:  I have heard this.  I was under
15   the impression that it actually wasn't a problem for
16   the ones where California's numbers are more
17   protective, but I don't know that for a fact so we can
18   check into that.
19            MS. GOLDBERG DAY:  It's not always the case.
20            MS. MURAI:  If you have particular ones you
21   want to tell me about, we can check those out.  We're
22   more than happy to look at any proposed language or
23   revisions that we all have.  And I'd rather use this
24   meeting to the most and get that from you and solicit
25   that from you because we're not adverse to considering
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 1   revisions.
 2            That's the whole point of this meeting is
 3   saying, what do you see?  What do you have problems
 4   with?  Why?  And thank you for telling us that.  And
 5   how do you want to see it fixed?
 6            Because if we have five different options,
 7   it's easier for us to talk about what option you
 8   propose and why then to say, well, it was this
 9   problem.  Maybe this would do it.  So --
10            MR. HUME:  The point is we're seeking the
11   best science.
12            MS. MURAI:  And we believe that the OSWER
13   directive does allow for when it comes down to that
14   cleanup decision, it allows for the best professional
15   judgment and using the best science so that's why we
16   feel we're within the OSWER directive.
17            MR. NARLOCH:  How does it do that?  Codify
18   it?
19            MR. SCHUMACHER:  I'm sorry.  Can you stand
20   again and give your name?
21            MR. NARLOCH:  How does the remedial project
22   (unintelligible) less protective toxicity document for
23   if it's codified that thou shalt use the most
24   protective value?
25            MS. MURAI:  You're very correct.  The project
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 1   manager does not -- well, let me say this.  The
 2   project managers will do these calculations using the
 3   most protective.  However the actual cleanup decisions
 4   are left to being within the risk management arena and
 5   that is within the best professional judgment of the
 6   project managers.  So I believe the OSWER directive
 7   allows more flexibility than what we're looking for
 8   but our current and existing program for decades has
 9   been to look at what is the most protective and we do
10   look at what's the best science, and so we're looking
11   to anchor what we do have now.
12            MR. NARLOCH:  And you'll retain your current
13   policies?
14            MS. MURAI:  Yes.  And for instance, we had
15   one number that was very old, the PCE number that was
16   used in the screening example but that recently got
17   updated and we're very pleased that OEHHA was able to
18   move that peer review out and complete that
19   evaluation, so that was a major concern of ours.
20            They have not updated the TCE number for
21   trichloroethylene, I think it is.  And we would not
22   use that because it is not more protective than IRIS:
23   Those are the two I can remember off the top of my
24   head.  The rest I claim lawyer, and I don't know.
25            MR. NARLOCH:  There are other examples of
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 1   OEHHA toxicity values based on very old science.
 2   There are IRIS values (unintelligible).
 3            MS. MURAI:  Well, you're not automatically
 4   choosing OEHHA.  I believe you're choosing the more
 5   protective of those but certainly it may well be that
 6   when it comes to actual risk management decision
 7   making, the difference won't make a difference in the
 8   remedy.  It may be that because the risk range is
 9   broad enough, you will get to is that remedy that
10   would have been defensible either way.  I don't know
11   because, again, I claim lawyer, but --
12            MR. NARLOCH:  There are other issues, for
13   example, the OEHHA clarifies VOCs differently than EPA
14   and DTSC.  And recently we have found some errors on
15   OEHHA's toxicity database, brought it to their
16   attention and they agreed that there were errors.  My
17   point in that is when you correct things like that,
18   but first of all they got caught and identified and
19   brought to the attention of (unintelligible) but, if
20   there's things like that that are codified, how do
21   you, DTSC, make that right?
22            MS. MURAI:  We change the rules.  We make an
23   exception.  We do a Section 100 or we do a rulemaking
24   to do an appropriate change as necessary.  One idea
25   was proposed was that perhaps DTSC should pull the
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 1   appropriate peer-reviewed materials and numbers out of
 2   OEHHA, you know, get the actual first download so we
 3   can actually vet everything and then make it something
 4   that is on our website.  So there's no worry about
 5   pulling, inadvertently getting connected to the wrong
 6   document in the OEHHA database.  Do you think that
 7   that would be good or more helpful?
 8            MR. NARLOCH:  Yeah, very much so.
 9            MS. MURAI:  Okay.  Thank you.
10            MR. STOKER:  This is Chris.  I think that
11   answers the earlier question of how it changes your
12   workload.
13            MS. MURAI:  I'm here for another few years.
14            MR. STOKER:  There's the workload.
15            MS. MURAI:  It just is --
16            DR. GETTMANN:  It would definitely initially
17   change our workload to download these documents and
18   then put it in, then it would just be a maintenance
19   status for that.
20            MR. STOKER:  But are you doing -- are you
21   doing the review?
22            MS. MURAI:  No.
23            MR. STOKER:  So you're cross-checking that
24   actual good science was used for the number that you
25   then recommend?  I mean I can use TCE as a perfect
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 1   example.  We all know, everybody in this room knows
 2   what's going on with the science right there.  So
 3   which number do you put on for TCE with the
 4   uncertainties and everything else that has gone on
 5   with the National Academy of Science, OEHHA's own
 6   review, how do you move forward with that number?
 7            MS. MURAI:  I think the present status is we,
 8   for TCE, we use the IRIS value.  That's it, I think.
 9   Because that gives more protection.
10            DR. GETTMANN:  OEHHA has used that value for
11   their Prop 65 program.
12            MR. STOKER:  And they also issued a set of
13   comments that they didn't agree with the science that
14   based it.
15            DR. GETTMANN:  Yeah, so --
16            MR. STOKER:  So I mean now I'm stuck.  Did we
17   use good science?  You know, your point initially we
18   want to use the best science -- I'm just using that as
19   an example.
20            DR. GETTMANN:  No, that makes sense.
21            MR. STOKER:  So I'm just saying if you're
22   going to post something on the website and say this is
23   what we recommend but you're also going to do a peer
24   review of it, that it is the most protective and
25   applicable.
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 1            DR. GETTMANN:  Well --
 2            MS. MURAI:  Well, let's back up a sec because
 3   just to be clear and I think everyone knows this,
 4   we're not looking to be the most protective ever
 5   claimed or ever said.  Right?  We're only looking at
 6   the three values and looking for the most protective
 7   among those three values because they have already
 8   been peer reviewed.
 9            It sounds like there's been some question
10   about past peer review quality for some of these
11   numbers, but even that said we're going to go with
12   what we have in front of us because we need solutions
13   and we need things that work.  And it may not be
14   perfect but it's going to at least be a set path
15   forward.  And if we have to do fixes, we have to do
16   fixes.  But, to us, having a single statewide standard
17   is far better than having differential standards and
18   some people more protective than others statewide.
19            MR. HUME:  We appreciate your comments.
20            MR. STOKER:  Is it a widespread problem?  Are
21   you running into this like, you know, 400 sites in LA
22   and they all have different toxicity values?
23            MR. HUME:  Our concern is that it might
24   become a widespread problem.
25            MS. MURAI:  It is affecting my workload
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 1   sufficiently that I'm willing to invest this time on
 2   this project to close that concern and hopefully head
 3   off that argument in the future.
 4            MR. LECLERC:  It may not be the number of
 5   sites but it's certainly the size.
 6            MS. MURAI:  Yes, and I --
 7            MR. STOKER:  I heard an earlier comment that
 8   indicated why you're doing this.
 9            MS. MURAI:  Yes.  And I'm just --
10            MR. STOKER:  Nothing to do with the private,
11   private influence.
12            MS. MURAI:  Correct.  We just prefer to be
13   able to have a single statewide standard within the
14   state and I prefer to limit my future work on --
15            MR. DEPIES:  Consistent with state policies.
16            MS. GOLDBERG DAY:  How does this affect PCPs
17   because I've worked on sites multiple chemicals and
18   when it comes to PCPs, DTSC says we want EPA to
19   oversee that.  I've had two risk assessments with two
20   different points of departure, one to appease DTSC and
21   one to appease EPA.  Same site.
22            MR. LECLERC:  Is that Tosco?
23            MS. GOLDBERG DAY:  Yes.
24            MR. LECLERC:  So cleanups under Tosco are not
25   delegated to the state so --
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 1            MS. GOLDBERG DAY:  So that won't change.
 2            DR. GETTMANN:  No, no.
 3            MR. SCHUMACHER:  Go ahead.
 4            MR. WHITE:  This is Chuck again.  I was
 5   concerned about the comment that, you know, sometimes
 6   there has been errors found in one of these three
 7   methods.  And I assume it's not widespread but there
 8   is -- have you thought about the provision or the
 9   possibility of putting a provision to allow variance
10   from these three in the event that some information
11   shows that might be an outlier and be able to consider
12   it?  Because without putting these in regulations you
13   have more flexibility than you do if they are in
14   regulations and you talked about doing a Section 100
15   rulemaking as a way of getting around that problem.
16            But it seems to me if there was a process
17   that would allow a variance -- I'm not even sure your
18   existing variance authority in the statute is
19   applicable to this kind of thing, but I would like to
20   hear what your opinion is on that, not necessarily
21   today but at some point in time.  But is there a
22   (unintelligible) whatever it is to allow a variance
23   for this kind of thing if necessary.
24            MR. DEPIES:  On face value that sounds like
25   an appropriate approach.  But on second thought, that
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 1   puts us in a role of evaluating OEHHA's approach for
 2   setting toxicity criteria, which we don't do.  So it's
 3   something, it's definitely something --
 4            MR. LECLERC:  It's something to think about.
 5   I mean if it has, if somehow in the course of our
 6   business we find that this doesn't work for because of
 7   errors or some other unforeseen circumstance, is a
 8   variance possible?
 9            MR. WHITE:  Right.
10            MR. LECLERC:  We will look at that.
11            MR. WHITE:  I was just taking an example
12   where they actually came to you and they both agreed,
13   both OEHHA and the party that there was -- something
14   needed to be resolved or corrected and that kind of
15   situation would seem like it would scream for a
16   variance.
17            MR. LECLERC:  Ordinarily a variance can be
18   done with state law.
19            MR. WHITE:  Right.
20            MR. LECLERC:  Assuming that it's not a
21   federal law there's not -- does not conflict with
22   federal law that we can't provide a variance on.
23            MR. WHITE:  Right.
24            MR. LECLERC:  But we will look into that.
25            DR. GETTMANN:  And I'm not sure what errors
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 1   that were found that you pointed out and that you had
 2   talked to OEHHA, but I know that within HERO we have
 3   found -- we have found errors in their database where
 4   the number that is reported is not actually the number
 5   that's supposed to be reported because their document
 6   says something else.
 7            So those are errors that we within HERO have
 8   actually found and pointed out to them and they are
 9   very receptive and say, oh, yeah, that is an error on
10   our part.  Things happen or we forgot to upload this
11   or we hadn't gotten around to that.  So they've been
12   very receptive to those type of errors that we have
13   found because we have found those errors.
14            MR. BELL:  One more quick one.  David Bell.
15   Okay.  Actually two.  It was brought up about cost.  I
16   don't know, is there a state regulation to assess
17   fiscal impact?
18            MS. MURAI:  That is part of the rulemaking
19   package, yeah.
20            MR. BELL:  So that will be forthcoming?
21            MS. MURAI:  It would be, yeah, be no change
22   from existing practice.  So I'm not quite sure how we
23   do that but that would be part of the rulemaking
24   records.
25            MR. BELL:  Schedule -- so you haven't really
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 1   started the clock.  Is there a DTSC rule that you have
 2   a year to -- is there a state rule applied when
 3   promulgating regulations of one year from the issuance
 4   of the draft regulation?
 5            MS. MURAI:  Which has not happened yet.
 6            MR. DEPIES:  One year from the draft.
 7            MR. BELL:  Maybe early March.
 8            MS. MURAI:  Yes.  Depends on what kind of
 9   revisions we get and markups we get.
10            MR. WHITE:  It also triggers things like 45
11   day public comment period.
12            MS. MURAI:  Yes.  It's all part of that part
13   2-1, second or third to last leg.
14            MR. BELL:  So our best friend PCE just went
15   through peer review.
16            MS. MURAI:  Yes.
17            DR. GETTMANN:  Yes.
18            MR. BELL:  Before that it wasn't peer
19   reviewed and if this was an action we would have
20   been -- I don't know -- peer reviewed?
21            MS. MURAI:  It might have been peer reviewed.
22            DR. GETTMANN:  It was peer reviewed.  It had
23   been peer reviewed before by OEHHA.  The value was
24   from 1991 that was a peer-reviewed value.  There were
25   comments and everything with that.  And then IRIS went
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 1   through and did their own peer review more recently
 2   and released their value in 2012.
 3            Since the 1991 value was released there was
 4   another study that was done and the IRIS value relies
 5   heavily or uses that study to derive toxicity
 6   criteria.  OEHHA has since gone through, looked at
 7   that 1996 study, did their analysis and derived a new
 8   toxicity criteria for inhalation.  It's basically the
 9   same value as before, you know, very slight
10   difference, but they did take a look at all of the new
11   science that had come out since they had done their
12   1991 study.
13            MS. MURAI:  And OEHHA actually ran the newer
14   study's data through their model so like the IRIS
15   number, all the data is now considered and it just --
16   it essentially reaffirmed the OEHHA number.
17            MR. DEPIES:  The earlier numbers.
18            MS. MURAI:  So it was very, very close.  It
19   was like --
20            DR. GETTMANN:  The old number was 6.1-6 to
21   per micrograms per meter cubed.  The new number is
22   5.9.  So it's again basically the same value for
23   purposes if anybody that's worried that it's going to
24   affect their sites, it doesn't.
25            MR. SCHUMACHER:  In the far back, come
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 1   forward if you would.  And your name also and
 2   affiliation?
 3            MS. KOEPKE:  Hi, Dawn Koepke, McHugh Koepke
 4   and Associates on behalf of California Council for
 5   Environmental and Economic Balance.  And I apologize.
 6   I had a conflict and I arrived late.  But on behalf of
 7   those I represent, I recommend there being a longer
 8   extended comment period.  Considering the holidays,
 9   personal travel, both for myself and my members,
10   additional time would be greatly appreciated.
11            Further, given the extensive comments I know
12   you received today and I'm starting to hear just
13   verbally from my members, it would be really helpful
14   and I think certainly beneficial for all of us to have
15   the opportunity to see revised drafts prior to going
16   into the formal rulemaking stage to give some
17   additional time to deal with some of these concerns,
18   particularly, you know, around the inconsistency with
19   being subject to seeing and view the regulation and
20   what the intent was versus the regulating community
21   and how they perceive the changes to be beyond what
22   they have contemplated.  With that, again, we urge a
23   longer comment period.  We would be happy to put in a
24   formal written request for that.  Thank you and we
25   will follow up.
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 1            DR. GETTMANN:  I have a quick question.  I
 2   mean we have heard it multiple times from many people
 3   for a longer comment period.  Would anybody care to
 4   give us a -- if we would extend it to the end of
 5   January, how -- what is it that you guys are looking
 6   for for a revised comment period?  How long?
 7            MS. KOEPKE:  I can't speak for others.  I
 8   think to the end of January would be very helpful.
 9            DR. GETTMANN:  Okay.
10            MS. KOEPKE:  I think at least for myself and
11   my members, I think we would be able to meet that
12   deadline.
13            DR. GETTMANN:  Okay.
14            MS. KOEPKE:  Just with, again, the holidays,
15   an additional couple of weeks would be very helpful.
16            DR. GETTMANN:  Okay.
17            MR. UMENHOFER:  Tom Umenhofer.  I would
18   concur with that.  That would be very helpful,
19   particularly since if you would give us kind of your
20   thoughts on when you may be coming out with a draft.
21            DR. GETTMANN:  Right.
22            MR. SCHUMACHER:  Any other comments about
23   extending the comment period?  No?
24            MR. WHITE:  The other issue was, okay, when
25   is the formal comment period and you guys go back
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 1   behind closed doors and recraft some language, will
 2   you commit to being able to do that informally for the
 3   next iterations?
 4            MR. LECLERC:  I don't think we'll commit to
 5   that.  I think we can commit to the end of January for
 6   comments to be able to craft this, but I think going
 7   back out again for informal workshop affects our time
 8   line substantially.  I think that's something that we
 9   do need to go back and think about because it's a much
10   more substantial ask than an extension.  So I think we
11   can certainly grant extension to this informal part.
12            MR. WHITE:  Take it under consideration.
13            MR. LECLERC:  Yes, absolutely.
14            MS. KOEPKE:  We would welcome the opportunity
15   to extend, even if it's not a full formal workshop as
16   is the case right now, given the opportunity to see a
17   revision based on the conversations today, I mean,
18   understanding that you're going to see the written
19   comments on the current draft, we have got -- from
20   what we have seen based on today that maybe there is
21   some difference of, you know, perspective about what
22   it says and doesn't say and to work on even in a kind
23   of formal comment period closing such as that could
24   provide an opportunity to see the revised draft, even
25   if just an initial, and still meet that timeline.  So
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 1   I would concur with that point.  Thank you.
 2            MR. UMENHOFER:  Again just to -- Tom
 3   Umenhofer.  Again, to reinforce that as I can tell you
 4   as I stand here today because I'll be at least
 5   providing comments for our association, those are
 6   along the lines of the comments they're going to have
 7   for clarity, pretty much what you heard today.
 8            MR. LECLERC:  We appreciate that.
 9            MS. MURAI:  Yes, thank you.
10            DR. GETTMANN:  Thank you.
11            MR. SCHUMACHER:  Okay.  Now we're going to
12   move into something new.  The standard.  We're going
13   to have a little break first and five or ten-minute
14   break.  What do people think?  Ten minute break?
15   Okay.  Come back about five of, five of 3.  Okay?
16   Thank you, all.
17            (Break taken.)
18            MR. SCHUMACHER:  Take your seats, please.
19            We will have Vivian Murai start us off with a
20   little introduction to the narrative standard and what
21   we're looking for in our discussions on this topic.
22            MS. MURAI:  So, hi.  Thanks again for meeting
23   with us on this.  And here's another time where we
24   saying, okay, give us all your thoughts.  Another way
25   that we could achieve the same but better -- I hate to
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 1   say better -- but more protective level, we would
 2   essentially -- we're trying to do the same thing,
 3   require that where more protective the OEHHA level be
 4   able to trump IRIS.
 5            And one way to do that and have it apply to
 6   federal NPL site, federally owned NPL site, would be
 7   to promulgate a narrative standard.  So it would be
 8   the narrative equivalent of an MCL.  We're not looking
 9   in any way with either version of our reg to trump
10   MCLs.  We're looking to stay to the side of MCLs.
11   MCLs would still apply for cleanups in water.
12            But where we're talking about soil, indoor
13   air, you know, with the regular stuff that you would
14   encounter in a 6.5, sorry, Chapter 6.5 of the Health
15   and Safety Code or Chapter 6.8 for cleanup, we would
16   be looking to impose this narrative standard that
17   would be based on the use of the more protective
18   toxicity criteria.  So the goal is the same but
19   another way to achieve it and have it potentially
20   apply to the federally owned NPL site would be to have
21   a narrative standard.
22            I think what's been passed out has been
23   either an excerpt of or the entire Water Board
24   resolution 92-49 and that is publicly available.  I
25   believe I found it using Google the other day so there
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 1   are two different handouts coming around but they are
 2   of the same document.  The section 3G which is at the
 3   bottom it looks like page 6 but if you have only the
 4   two pager, it's the back side.
 5            MR. DEPIES:  It says page 6 on your document,
 6   the page you're looking at.
 7            MS. MURAI:  Yeah.  3G has been deemed to be a
 8   requirement that would apply to a cleanup at an NPL
 9   site.  And so it is an example of -- it's the example
10   we have of what a narrative standard would be.
11            And so we figure industry has dealt with this
12   narrative standard and they might actually know how
13   they would want to see ours if we were to introduce it
14   by a narrative standard instead of through this select
15   the most protective of the tox criteria below.
16            And it's also possible this is going to be a
17   really short discussion because it would take a lot
18   more pondering, which I felt it did on my part, and
19   but we wanted to pose the idea so that if you have
20   thoughts already brewing about it we could benefit
21   from them and have a chance to propose that.
22            MR. WHITE:  By 3G are you referring to that
23   paragraph that is G, "Ensure that dischargers..."
24            MS. MURAI:  Yes.  If you're on the two pager,
25   the part where it says -- 3 is not on there.
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 1            MR. WHITE:  I see.
 2            MS. MURAI:  Because you only have a 2.  You
 3   have page 1 and page 6 of the resolution.
 4            MR. WHITE:  Got it.  Thank you.
 5            MS. MURAI:  Thank you for asking so it's
 6   clear to everyone.
 7            MR. DEPIES:  Can you state that clearly for
 8   the webcast?
 9            MS. MURAI:  If you're looking at Resolution
10   92-49 from the Water Board and I Googled Water Board
11   Resolution 92-49, is a public document and I believe
12   you should be able to find it.
13            I believe it's also on the Water Board's
14   ca.gov site and we apologize to the webcast folks that
15   we're not having -- we could have it up on the screen
16   but we kind of thought folks here couldn't read it
17   anyway.  So -- but we're looking at page 6 of that PDF
18   and the section with the capital G as in George that
19   has been deemed in prior cleanups to be a requirement
20   that applies.  And so we would be looking to emulate
21   that, have it apply to a federal NPL site.
22            Is that enough?
23            MR. DEPIES:  Right.  One little
24   clarification.  When you Google it, it also comes up
25   in the first ten or so pages as the hearing, summary
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 1   of the hearing, so for those who Google it you have to
 2   dig deeper into the PDF that shows up on the website
 3   until you get to the actual resolution that was
 4   adopted in October of 1996.  Then go to subsection G
 5   on page 6.  I just remembered that when I called it up
 6   this morning.
 7            MS. MURAI:  Okay.  So I don't see hands
 8   shooting up into the air with exuberance.
 9            MR. DEPIES:  If you're not prepared to do it
10   here, again if you could provide any, we would love
11   any input you have in the form of comments or just
12   informal email to me.
13            MS. LE:  Michelle Le, PG&E again.  So is the
14   thought that you would go through the regulatory
15   process with regulations or amend this?
16            MS. MURAI:  These are two alternative
17   regulations that we would put through.  It would have
18   to be formally promulgated to be able to apply to the
19   federally owned land so it would have to be a reg or a
20   statute regardless.  It's just a matter of what form
21   it takes, whether it would take the form of --
22            DR. GETTMANN:  You said something about amend
23   this.  This, what has been handed out, is strictly an
24   example that we're working off of.  So there would be
25   no amending any of this.
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 1            MS. MURAI:  The Water Board document.
 2            DR. GETTMANN:  Yeah, this is the Water
 3   Board's document.  We're using this as an example to
 4   start to face ours so the regulation would be DTSC's
 5   narrative standard, not -- you know, this is just an
 6   example.
 7            MR. DEPIES:  It's our first alternate is what
 8   we handed out and put on the website.  And our second
 9   alternate alternative would be a form of the
10   resolution the way it's been written in the
11   resolution.
12            MS. MURAI:  Ours would be a narrative
13   standard that would be our own and it would be
14   analogous to the Water Board resolution.  We would not
15   change the Water Board resolution.
16            MR. LECLERC:  It would be completely
17   independent of 92-49.
18            DR. GETTMANN:  Yeah.
19            MS. MURAI:  Exactly.  It's just that we know
20   92-49, the section 3G has been accepted as binding on
21   a federal NPL site and so this would be an example of
22   one that has worked before.  So we would be seeking to
23   follow in its footsteps.
24            MR. HUME:  It wouldn't be chaptered in the
25   same place.
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 1            MS. MURAI:  No, because it's not chaptered
 2   because it's not a reg.
 3            MR. DEPIES:  Yeah, this is a resolution.
 4            MS. MURAI:  Yes, because we don't have a
 5   board; at least not yet.
 6            MR. SCHUMACHER:  Is it clear for you?
 7            MS. LE:  Yes, thank you.
 8            MR. SCHUMACHER:  Okay.  Anybody else, do you
 9   have any -- I don't see a whole lot of hands
10   obviously.  This is giving you something to chew on.
11            MS. MURAI:  Again, like Kevin said, all
12   comments and ideas are welcome because it's always
13   easier to edit than to draft.  If we have examples to
14   mesh together that can often be helpful.
15            MR. DEPIES:  That includes seeking
16   clarification.  Just send me an email asking for some
17   clarification of what we presented here.  I'll respond
18   as well as I can.
19            MR. NARLOCH:  Bruce Narloch.  Do you consider
20   benefits to the narrative approach versus the
21   regulation?
22            MS. MURAI:  The benefit, assuming we could
23   actually come up with one, with language that would be
24   clear enough, the benefit would be that it is more
25   clearly applicable to federal NPL sites under US EPA
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 1   guidance and it might potentially be less of an
 2   argument for those sites to have it apply.  The effect
 3   we would aim to have be exactly the same as the draft
 4   discussion draft that we've already provided.  Our
 5   mission is no different.
 6            MR. SCHUMACHER:  And the process would be the
 7   same.
 8            MS. MURAI:  Correct.
 9            MR. LECLERC:  It would be a draft regulation,
10   but it would look different.
11            MS. MURAI:  It would just be a different
12   form.  Same ideas, same crux.
13            MR. SCHUMACHER:  Same process.
14            MS. MURAI:  Yes.
15            MR. SCHUMACHER:  Okay.  Yes, ma'am?  Your
16   name again?
17            MS. KOEPKE:  Dawn Koepke again.  So to
18   clarify, it would be a draft regulation and would
19   model this language.  My comments before about wanting
20   to see perhaps a revision of the draft as one of the
21   steps before you go to rulemaking would be helpful to
22   see if that was an approach that you're seriously
23   looking at to see that actually fleshed out in DTSC's
24   purpose.
25            MR. DEPIES:  If we make substantial changes,
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 1   we will certainly evaluate putting it out there for
 2   another review.
 3            MS. KOEPKE:  But as far as this narrative,
 4   that language would practically mirror this language?
 5            MR. DEPIES:  "Mirror" would be strong.
 6            MS. MURAI:  "Mirror" would be strong because
 7   then it would kind of be pointless.  The -- we don't
 8   know what it looks like now because we have with other
 9   obligations been unable to put it together and we
10   thought that we had a lot of expertise that might show
11   up and might help us figure out if that would even be
12   worth doing.  It is an idea that's been posed to us
13   that we should consider it because it is clearly
14   contemplated as applicable requirement be under
15   federal guidance so we felt we ought to consider it.
16   But we don't.  I don't know exactly what it would look
17   like.  The idea would be the same.  The gist would be
18   the same.  The application would be the same because
19   we're still only selecting for one number within, you
20   know, the whole risk assessment calculations.  So the
21   idea is the same.  Achieving that level of protection
22   is the same.
23            MS. KOEPKE:  Thank you.
24            MR. SCHUMACHER:  Okay?
25            MR. STOKER:  Chris Stoker again.
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 1            My first stake, having you know just perused
 2   these things is that a narrative provides you more
 3   flexibility to address many of the nuances that we've
 4   talked about with regards to each one of the sections.
 5   Instead of having a single section which was action
 6   levels, treating levels, remediation goals, points of
 7   departure, those are all, as we discussed and I don't
 8   want to go over it again -- but those are all four
 9   separate things that in a narrative could actually be
10   discussed and defined and set forward in a narrative
11   in preamble to the narrative.
12            So I think, you know, in writing the
13   narrative, like the Water Board has done here you can
14   define what the waters are, you can define what the --
15   you can alleviate some of the confusion by having the
16   ability to have the definition sections and structure
17   of narrative.
18            I still think you have to be very precise
19   with the language, though, as we've discussed earlier.
20   But at least it gives you the ability to set that
21   forward in an inclusive document so that you can find
22   it all in one location.
23            MR. SCHUMACHER:  I think that's helpful.  I
24   see a hand going up.  Quick and curious.  Yes, sir?
25            MR. BELL:  David Bell, Air Force.
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 1            If I review the document that the Water Board
 2   and the Air Force put together on potential ARARs for
 3   groundwater, surface water remediation and
 4   specifically looked at 92-49, it's not universal
 5   agreement that it's applicable in ARAR.
 6            MS. MURAI:  No, only section 3G, I believe as
 7   EPA said, would qualify.  Certain parts of the
 8   resolution I believe they found to be procedural but
 9   the substantive cleanup portion, I believe was Section
10   3G.
11            MR. BELL:  Okay.
12            MS. MURAI:  So I think that's why we're
13   focusing on this page 6.  But not that there aren't
14   other points of disagreement to be had.
15            MR. BELL:  Right.  And also we divide our
16   world into NPL and non-NPL so you might want to really
17   make sure that you cover the bases.
18            MS. MURAI:  Well, for us we would have it
19   cover all cleanup sites in California, so because of
20   that -- well, it would be all hazardous waste which is
21   our 6.5 and then 6.8, which is our state Superfund.
22            Then any other cleanup programs we have that
23   say do it under 6.8 would also be covered because if
24   you do it under 6.8, that's how you do it under 6.8.
25   So our coverage would be pretty extensive.  We would
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 1   not be talking NPL or non-NPL in the narrative scheme.
 2   I believe it's just that that's -- that's where we
 3   would potentially have, I believe, any pushback on it
 4   applying.
 5            MR. BELL:  Goes back to earlier discussion,
 6   state regs apply to cleanup, those ARARs and those are
 7   applicable to cleanup standards, so we have to be
 8   really clear.
 9            MR. SCHUMACHER:  Anybody else?
10            MR. DEPIES:  You know, on that note of what
11   you just brought up, David, is another alternative
12   we're contemplating is actually writing into the
13   regulation the IRIS or in this case OEHHA toxicity
14   criteria specifically so they're actually included in
15   the regulation.  It's our intent that that meets then
16   that requirement described.  The complexity with that
17   is the toxicity criteria change and so that would
18   require update in the regulation on a regular basis.
19   It's just something we're considering.
20            MR. LECLERC:  I would like to thank everybody
21   for coming today, and please share your written
22   comments with Kevin so that we can take your input and
23   take the next step.  And so we'll be accepting these
24   informal comments until the end of January.  And then
25   in the meantime we'll be regrouping, thinking about do
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 1   we want to have another workshop, or do we want to go
 2   straight to regulation?  And we'll have a mailing
 3   list, so we will be able to get back to everybody when
 4   we make that decision.
 5            MR. SCHUMACHER:  Thank you.
 6            (The workshop concluded.)
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		316						LN		12		11		false		          11    commercial and industrial.  That screening level was 2				false

		317						LN		12		12		false		          12    for OEHHA based and 47 for IRIS based, which is the				false

		318						LN		12		13		false		          13    IRIS base is 20 times -- more than 20 times the OEHHA				false

		319						LN		12		14		false		          14    and that's over an order of magnitude difference.				false

		320						LN		12		15		false		          15             So what this is showing is there's a				false

		321						LN		12		16		false		          16    potential for two sites side-by-side in California,				false

		322						LN		12		17		false		          17    for example, one private and one other federal having				false

		323						LN		12		18		false		          18    two different screening levels.  So without the				false

		324						LN		12		19		false		          19    proposed regulation, different screening levels at				false

		325						LN		12		20		false		          20    different sites provides unequal protection to the				false

		326						LN		12		21		false		          21    public and potentially allows undesirable exposure to				false

		327						LN		12		22		false		          22    human health.				false

		328						LN		12		23		false		          23             So we just wanted to introduce that DTSC				false

		329						LN		12		24		false		          24    would like to propose the concept of a narrative				false

		330						LN		12		25		false		          25    standard that incorporates the required toxicity				false

		331						PG		13		0		false		page 13				false

		332						LN		13		1		false		           1    criteria in the regulation as an alternative approach.				false

		333						LN		13		2		false		           2    And, you know, Nathan will bring it up later, but we				false

		334						LN		13		3		false		           3    would like to open up for discussion and talk about				false

		335						LN		13		4		false		           4    the proposed regulation first and then later introduce				false

		336						LN		13		5		false		           5    and discuss the narratives -- a narrative standard.				false

		337						LN		13		6		false		           6             So the next steps are first we need to finish				false

		338						LN		13		7		false		           7    the regulation development.  This is pre,				false

		339						LN		13		8		false		           8    pre-development right now.  That's what we were				false

		340						LN		13		9		false		           9    working on and then go in and collect and consider the				false

		341						LN		13		10		false		          10    preruling requirements or comments that you submit and				false

		342						LN		13		11		false		          11    then we go to revised regulation for formal				false

		343						LN		13		12		false		          12    rulemaking.  And then after that, then we go into the				false

		344						LN		13		13		false		          13    expected rulemaking activities, which there would be				false

		345						LN		13		14		false		          14    another comment period and also hearings in Northern				false

		346						LN		13		15		false		          15    and Southern California, followed up by the submittal				false

		347						LN		13		16		false		          16    to the California Office of Administrative Law review				false

		348						LN		13		17		false		          17    and adoption of the final rules.				false

		349						LN		13		18		false		          18             MR. WHITE:  I have a question.				false

		350						LN		13		19		false		          19             MR. BAILEY:  Can you save it, Chuck?				false

		351						LN		13		20		false		          20             This is the last slide.  We have DTSC is				false

		352						LN		13		21		false		          21    accepting comments until January 16th.  Please email				false

		353						LN		13		22		false		          22    your comments to Kevin Depies right here and I'll				false

		354						LN		13		23		false		          23    leave this screen up if you need to write down the				false

		355						LN		13		24		false		          24    information.				false

		356						LN		13		25		false		          25             So with that, I'm going to turn it over to				false

		357						PG		14		0		false		page 14				false

		358						LN		14		1		false		           1    Nathan to facilitate the discussion.  Can you wait				false

		359						LN		14		2		false		           2    until we get to that?				false

		360						LN		14		3		false		           3             MR. SCHUMACHER:  Okay.  Before we start the				false

		361						LN		14		4		false		           4    discussion, Ray LeClerc would like to say a few words.				false

		362						LN		14		5		false		           5             MR. LECLERC:  I think we took this				false

		363						LN		14		6		false		           6    opportunity to get some input early on in the process				false

		364						LN		14		7		false		           7    so we can take people's comments in before we actually				false

		365						LN		14		8		false		           8    go to formal rulemaking.  So this is an important part				false

		366						LN		14		9		false		           9    of our process, so we would like all to participate				false

		367						LN		14		10		false		          10    and ask questions.  Feel free as this is a free forum				false

		368						LN		14		11		false		          11    and people should be able to share their thoughts and				false

		369						LN		14		12		false		          12    ask whatever questions you like and be able to offer				false

		370						LN		14		13		false		          13    up any information you have.  And then we'll take all				false

		371						LN		14		14		false		          14    that in and then go to formal rulemaking.  So I want				false

		372						LN		14		15		false		          15    to encourage everyone's participation.				false

		373						LN		14		16		false		          16             MR. SCHUMACHER:  Including those sitting in				false

		374						LN		14		17		false		          17    the back, too.				false

		375						LN		14		18		false		          18             MR. LECLERC:  Yes.  And we're here till 4 so				false

		376						LN		14		19		false		          19    there should be plenty of time for everyone to engage.				false

		377						LN		14		20		false		          20    I guess we'll start with Chuck.				false

		378						LN		14		21		false		          21             DR. GETTMANN:  So everybody does realize,				false

		379						LN		14		22		false		          22    sorry, we do have a court reporter who is recording				false

		380						LN		14		23		false		          23    this.  It's, you know, just for -- he's taking it down				false

		381						LN		14		24		false		          24    so we will have a court reporter recording it so just				false

		382						LN		14		25		false		          25    so you guys are aware for anybody that speaks that we				false

		383						PG		15		0		false		page 15				false

		384						LN		15		1		false		           1    do have a court reporter.  Also, too, if you can make				false

		385						LN		15		2		false		           2    sure that when you do speak if you introduce yourself				false

		386						LN		15		3		false		           3    and clearly state so that we can make sure we get your				false

		387						LN		15		4		false		           4    name and everything, we appreciate that.				false

		388						LN		15		5		false		           5             MR. WHITE:  This is being webcast but it's				false

		389						LN		15		6		false		           6    not being recorded?				false

		390						LN		15		7		false		           7             DR. GETTMANN:  Right.				false

		391						LN		15		8		false		           8             MR. SCHUMACHER:  Right, so again what Kim				false

		392						LN		15		9		false		           9    just said, please state your full name and any				false

		393						LN		15		10		false		          10    affiliations you have when you speak.				false

		394						LN		15		11		false		          11             MR. LECLERC:  We're not recording it.				false

		395						LN		15		12		false		          12             MR. SCHUMACHER:  We're not recording it;				false

		396						LN		15		13		false		          13    that's right.				false

		397						LN		15		14		false		          14             MS. MURAI:  One last thing.  Sorry, Chuck.				false

		398						LN		15		15		false		          15             This IRP meeting with the email address is				false

		399						LN		15		16		false		          16    not what we're doing today.  Okay.  Do not pay				false

		400						LN		15		17		false		          17    attention to that.  Please do not use that IRP meeting				false

		401						LN		15		18		false		          18    thing because that's not going to get to us.  Please				false

		402						LN		15		19		false		          19    use Kevin's email address that's in the actually				false

		403						LN		15		20		false		          20    legible print on your slide.  Thank you.				false

		404						LN		15		21		false		          21             MR. SCHUMACHER:  State your name.				false

		405						LN		15		22		false		          22             MR. WHITE:  Yes, Chuck White.  I'm a private				false

		406						LN		15		23		false		          23    consultant.  I'm also on the DTSC's Community				false

		407						LN		15		24		false		          24    Protection and Hazardous Waste Reduction Advisory				false

		408						LN		15		25		false		          25    Committee, and we have been meeting a lot on issues				false

		409						PG		16		0		false		page 16				false

		410						LN		16		1		false		           1    related to reducing the amount of waste that's				false

		411						LN		16		2		false		           2    disposed of in landfills.				false

		412						LN		16		3		false		           3             And of course I'm curious about how this is				false

		413						LN		16		4		false		           4    going to affect cleanup levels because of course the				false

		414						LN		16		5		false		           5    lower cleanup levels you have result in more waste				false

		415						LN		16		6		false		           6    that could potentially have to be disposed of in a				false

		416						LN		16		7		false		           7    landfill or something else be done with it.				false

		417						LN		16		8		false		           8             And I've perused that capacity for a				false

		418						LN		16		9		false		           9    clarifying question, because I'm frankly a person --				false

		419						LN		16		10		false		          10    and I'm sure not the only one in this room who is				false

		420						LN		16		11		false		          11    personally confused about what the -- how the				false

		421						LN		16		12		false		          12    screening levels relate to cleanup levels.  I would				false

		422						LN		16		13		false		          13    think that that whole issue needs to be very clearly				false

		423						LN		16		14		false		          14    articulated before these regulations are adopted.  An				false

		424						LN		16		15		false		          15    example that I saw recently in the Sacramento Bee was				false

		425						LN		16		16		false		          16    related to that shooting range over by central				false

		426						LN		16		17		false		          17    Sacramento that had these lead levels in it and people				false

		427						LN		16		18		false		          18    were referring to the screening levels of 80 parts per				false

		428						LN		16		19		false		          19    million as a cleanup level.  And I thought that was				false

		429						LN		16		20		false		          20    kind of strange and I didn't see any rebuttal from				false

		430						LN		16		21		false		          21    anybody to that effect.				false

		431						LN		16		22		false		          22             So there's clearly misinformation out there				false

		432						LN		16		23		false		          23    or misunderstanding, certainly the way I have a				false

		433						LN		16		24		false		          24    misunderstanding.  So when I raised my hand earlier, I				false

		434						LN		16		25		false		          25    was actually, when you first raised the issue of				false

		435						PG		17		0		false		page 17				false

		436						LN		17		1		false		           1    setting screening levels and setting cleanup levels,				false

		437						LN		17		2		false		           2    it would be helpful, I mean I know for me and perhaps				false

		438						LN		17		3		false		           3    for others, if the Department could articulate how the				false

		439						LN		17		4		false		           4    screening levels relate to cleanup levels and the area				false

		440						LN		17		5		false		           5    that I've been looking at on this advisory committee				false

		441						LN		17		6		false		           6    has to do with all kinds of contaminants, organic and				false

		442						LN		17		7		false		           7    inorganic, but the whole exide lead acid battery thing				false

		443						LN		17		8		false		           8    is going to -- is going to be cleanup levels set for				false

		444						LN		17		9		false		           9    that.				false

		445						LN		17		10		false		          10             There has been talk -- when I first started				false

		446						LN		17		11		false		          11    working for the Department back in 1982 the cleanup				false

		447						LN		17		12		false		          12    level was 1,000 parts per million because that was the				false

		448						LN		17		13		false		          13    lead hazardous waste regulatory.  And then EPA came				false

		449						LN		17		14		false		          14    along with lead, for example, of about 400 parts per				false

		450						LN		17		15		false		          15    million, and then there has been talk of we should be				false

		451						LN		17		16		false		          16    lower down to 150.  And the screening level for lead				false

		452						LN		17		17		false		          17    as I understand I think is based upon this kind of				false

		453						LN		17		18		false		          18    process you're talking about codifying and				false

		454						LN		17		19		false		          19    regulations, is 80 parts per million.				false

		455						LN		17		20		false		          20             So we've got cleanups going back to the '80s				false

		456						LN		17		21		false		          21    that were cleaned up to 1,000 parts per million.  And				false

		457						LN		17		22		false		          22    if you're setting the lowest possible screening level				false

		458						LN		17		23		false		          23    and that somehow triggers the cleanup level, are we				false

		459						LN		17		24		false		          24    going to be going back and excavating all of Los				false

		460						LN		17		25		false		          25    Angeles down to the ocean because of all the historic				false

		461						PG		18		0		false		page 18				false

		462						LN		18		1		false		           1    lead deposition that was there?  So it seems to me				false

		463						LN		18		2		false		           2    before you go forward and adopt regulations like you				false

		464						LN		18		3		false		           3    are proposing, there needs to be a clear understanding				false

		465						LN		18		4		false		           4    about how this all fits into the overall risk				false

		466						LN		18		5		false		           5    assessment and cleanup strategy, including screening				false

		467						LN		18		6		false		           6    levels, and agree on those.				false

		468						LN		18		7		false		           7             I know I went on and on, but if you can help				false

		469						LN		18		8		false		           8    me at least with the differentiation between screening				false

		470						LN		18		9		false		           9    levels and cleanup level, that would be really				false

		471						LN		18		10		false		          10    helpful.  Thank you.				false

		472						LN		18		11		false		          11             DR. GETTMANN:  Definitely.  I will go ahead				false

		473						LN		18		12		false		          12    and start and you guys can pitch in.  So for screening				false

		474						LN		18		13		false		          13    levels, screening levels are set at 1 times 10-6 risk				false

		475						LN		18		14		false		          14    for cancer and a hazard of 1 for noncancer.  And				false

		476						LN		18		15		false		          15    that's the initial process for screening sites to see				false

		477						LN		18		16		false		          16    if there is a potential concern or we need to move the				false

		478						LN		18		17		false		          17    site forward with a risk assessment.				false

		479						LN		18		18		false		          18             MR. WHITE:  Based upon in the case of lead,				false

		480						LN		18		19		false		          19    ingestion?				false

		481						LN		18		20		false		          20             DR. GETTMANN:  Yes.  And for -- well, for				false

		482						LN		18		21		false		          21    lead we have, yeah, for ingestion.  And so the				false

		483						LN		18		22		false		          22    toxicity criteria is not the only value that goes into				false

		484						LN		18		23		false		          23    developing that risk-based concentration.  There's				false

		485						LN		18		24		false		          24    exposure time.  There's exposure frequency.  There's				false

		486						LN		18		25		false		          25    body weight, if this is soil or water.  There's				false

		487						PG		19		0		false		page 19				false

		488						LN		19		1		false		           1    breathing, you know, the amount of hours if it's air.				false

		489						LN		19		2		false		           2    So there's other components that go into it.				false

		490						LN		19		3		false		           3             The toxicity criteria is just one component				false

		491						LN		19		4		false		           4    that goes into determining what your risk-based				false

		492						LN		19		5		false		           5    screening concentration is going to be.  Okay.  So				false

		493						LN		19		6		false		           6    what we're trying to do is to fix that one component.				false

		494						LN		19		7		false		           7    The site specific -- you know, so for the screening				false

		495						LN		19		8		false		           8    level, we've got our set of default exposure				false

		496						LN		19		9		false		           9    parameters.  So, for a residential, it's 26 years, 350				false

		497						LN		19		10		false		          10    days a year, assuming a 24-hour exposure.  Okay.  So				false

		498						LN		19		11		false		          11    those are the default parameters that both US EPA and				false

		499						LN		19		12		false		          12    DTSC uses when we set our risk-based screening levels.				false

		500						LN		19		13		false		          13             When we go to a cleanup value, a cleanup				false

		501						LN		19		14		false		          14    goal, that may or may not be the same as that				false

		502						LN		19		15		false		          15    risk-based screening level.  Or it may be a different				false

		503						LN		19		16		false		          16    value depending on site specific conditions.  What				false

		504						LN		19		17		false		          17    would change in that would be the exposure times, the				false

		505						LN		19		18		false		          18    exposure frequencies.  The site case managers, the				false

		506						LN		19		19		false		          19    project managers, and the team for that site have the				false

		507						LN		19		20		false		          20    ability to determine what is site specific for that				false

		508						LN		19		21		false		          21    site.				false

		509						LN		19		22		false		          22             So you still have, when you develop a cleanup				false

		510						LN		19		23		false		          23    goal, your exposure frequency, your -- let's see,				false

		511						LN		19		24		false		          24    frequency and, you know, the days that are there, your				false

		512						LN		19		25		false		          25    hours, your days.  So those values may change.  Let's				false

		513						PG		20		0		false		page 20				false

		514						LN		20		1		false		           1    say your site is strictly going to be a residential or				false

		515						LN		20		2		false		           2    a recreational area.				false

		516						LN		20		3		false		           3             There are other land-use covenants on that				false

		517						LN		20		4		false		           4    site, restrictions on that site.  So you can develop a				false

		518						LN		20		5		false		           5    cleanup goal for that site for a chemical that may not				false

		519						LN		20		6		false		           6    be the same as that risk-based concentration initially				false

		520						LN		20		7		false		           7    because they have put other restrictions on there to				false

		521						LN		20		8		false		           8    prohibit activities or prohibit exposure.  Does that				false

		522						LN		20		9		false		           9    make sense?				false

		523						LN		20		10		false		          10             MR. WHITE:  It's helpful, but I don't -- are				false

		524						LN		20		11		false		          11    there -- are there regulations that lay out this				false

		525						LN		20		12		false		          12    process of selecting a cleanup level based upon all				false

		526						LN		20		13		false		          13    available information and parameters that might be at				false

		527						LN		20		14		false		          14    the site?  Because we're talking about adopting a				false

		528						LN		20		15		false		          15    regulation here but I was not aware that the process				false

		529						LN		20		16		false		          16    you just described is in regulation as law.				false

		530						LN		20		17		false		          17             MR. DEPIES:  Let me elaborate then on what				false

		531						LN		20		18		false		          18    Kim was saying in answering your question.  For				false

		532						LN		20		19		false		          19    instance our cleanup program is modeled under				false

		533						LN		20		20		false		          20    Superfund program, EPA Superfund program.  And that's				false

		534						LN		20		21		false		          21    based on the National Contingency Plan, the NCP, which				false

		535						LN		20		22		false		          22    actually describes the process for evaluating a site				false

		536						LN		20		23		false		          23    and selecting the remedy for that site.  And so as Kim				false

		537						LN		20		24		false		          24    said, we'll use a screening level to get us an initial				false

		538						LN		20		25		false		          25    indication of whether or not there's a problem at a				false

		539						PG		21		0		false		page 21				false

		540						LN		21		1		false		           1    site, if the contamination might be at levels that				false

		541						LN		21		2		false		           2    were of concern.  And then it's up to the project				false

		542						LN		21		3		false		           3    managers then to utilize the various information that				false

		543						LN		21		4		false		           4    you're gathering from the investigation, whether it's				false

		544						LN		21		5		false		           5    a site investigation or a remedial investigation or				false

		545						LN		21		6		false		           6    similar.				false

		546						LN		21		7		false		           7             And our schools program would be the same.				false

		547						LN		21		8		false		           8    In coming up with our remediation goal, I actually put				false

		548						LN		21		9		false		           9    together a bullet list of things that I use and I				false

		549						LN		21		10		false		          10    don't even think this is comprehensive.  I whipped				false

		550						LN		21		11		false		          11    this out a couple of hours ago.  The NCP allows you to				false

		551						LN		21		12		false		          12    evaluate all these inputs in determining what would be				false

		552						LN		21		13		false		          13    an appropriate level.  And here are some of the things				false

		553						LN		21		14		false		          14    I look at:  Site complexity, media that are impacted,				false

		554						LN		21		15		false		          15    the data confidence, the data density, exposure				false

		555						LN		21		16		false		          16    pathways, potential property uses, contaminant type,				false

		556						LN		21		17		false		          17    public input, economics of cleanup, conformance to				false

		557						LN		21		18		false		          18    California state policy, assurance of projected long				false

		558						LN		21		19		false		          19    term future use of a site and assurance of projected				false

		559						LN		21		20		false		          20    long term site security.				false

		560						LN		21		21		false		          21             We use those to determine do we want to				false

		561						LN		21		22		false		          22    select a remediation goal that's closer to the point				false

		562						LN		21		23		false		          23    of departure, 1 times 10-6 for cumulative risk or if				false

		563						LN		21		24		false		          24    instead we might allow a less restrictive cleanup goal				false

		564						LN		21		25		false		          25    or remediation goal that would then put us in the risk				false

		565						PG		22		0		false		page 22				false

		566						LN		22		1		false		           1    range which is described in the NCP, 1 times 10-6,				false

		567						LN		22		2		false		           2    10-4.				false

		568						LN		22		3		false		           3             MR. WHITE:  Well, I understand the NCP and				false

		569						LN		22		4		false		           4    the requirement that those relate, and I'm not even				false

		570						LN		22		5		false		           5    sure of the federal regulations or federal guidelines,				false

		571						LN		22		6		false		           6    but I'm just curious that we've got a federal process				false

		572						LN		22		7		false		           7    but they don't use OEHHA cleanup standards for the				false

		573						LN		22		8		false		           8    federal process.  But you're talking about marrying a				false

		574						LN		22		9		false		           9    cleanup level by OEHHA with the federal process that				false

		575						LN		22		10		false		          10    California has adopted.				false

		576						LN		22		11		false		          11             I mean, I'm just thinking out loud, because				false

		577						LN		22		12		false		          12    I'm just -- I'm really concerned that we're going to				false

		578						LN		22		13		false		          13    find ourselves at cleanup levels that are going to be				false

		579						LN		22		14		false		          14    generating cleanups that -- and I don't disagree --				false

		580						LN		22		15		false		          15             MR. DEPIES:  Sorry.  I actually could answer				false

		581						LN		22		16		false		          16    that really quickly.  We're not changing what we have				false

		582						LN		22		17		false		          17    been doing for the last 20, 30 years.  We're trying to				false

		583						LN		22		18		false		          18    codify what we have been doing.  So we're not trying				false

		584						LN		22		19		false		          19    to -- we're not selecting lower values based on this				false

		585						LN		22		20		false		          20    process.				false

		586						LN		22		21		false		          21             MR. WHITE:  When I started working for the				false

		587						LN		22		22		false		          22    DTSC in '82, 1,000 was the cleanup level.				false

		588						LN		22		23		false		          23             MS. MURAI:  But that's not based on this				false

		589						LN		22		24		false		          24    process.				false

		590						LN		22		25		false		          25             MR. WHITE:  I understand that.				false

		591						PG		23		0		false		page 23				false

		592						LN		23		1		false		           1             MS. MURAI:  It's based strictly on the				false

		593						LN		23		2		false		           2    science that's evolved since then.  So that is a				false

		594						LN		23		3		false		           3    scientifically different driven issue that certainly I				false

		595						LN		23		4		false		           4    think, as someone with kids, I very much appreciate.				false

		596						LN		23		5		false		           5    But the short answer is we follow the analytical				false

		597						LN		23		6		false		           6    outline and process that's in the NCP and it is				false

		598						LN		23		7		false		           7    federal regulation.				false

		599						LN		23		8		false		           8             Our statute under 68 requires us to be				false

		600						LN		23		9		false		           9    compliant with federal guidance, federal regs, and				false

		601						LN		23		10		false		          10    federal law.  And we try to do that carefully and even				false

		602						LN		23		11		false		          11    if the words are not the same under our corrective				false

		603						LN		23		12		false		          12    action process, we try to satisfy the same analytical				false

		604						LN		23		13		false		          13    tenets and benchmarks so that our decisions are				false

		605						LN		23		14		false		          14    defensible.				false

		606						LN		23		15		false		          15             So when we have been saying that we're just				false

		607						LN		23		16		false		          16    trying to codify existing practice, that's all we're				false

		608						LN		23		17		false		          17    doing.  It happens to be one particular input into an				false

		609						LN		23		18		false		          18    equation under the risk assessment guidance that the				false

		610						LN		23		19		false		          19    feds have and we are just anchoring that one number in				false

		611						LN		23		20		false		          20    accordance with our existing practice for the last				false

		612						LN		23		21		false		          21    three decades.  So understandably, yes, in some cases				false

		613						LN		23		22		false		          22    it will be a lower number.  Where the OEHHA number is				false

		614						LN		23		23		false		          23    not more protective than the federal number, the IRIS				false

		615						LN		23		24		false		          24    number will reign, and that is certainly true for T,				false

		616						LN		23		25		false		          25    as in "Tom," CE.				false

		617						PG		24		0		false		page 24				false

		618						LN		24		1		false		           1             MR. WHITE:  I don't disagree with what you				false

		619						LN		24		2		false		           2    said.  My only point here is that I'm on this advisory				false

		620						LN		24		3		false		           3    committee for the Department to try to figure out a				false

		621						LN		24		4		false		           4    way to reduce hazardous waste being disposed of in				false

		622						LN		24		5		false		           5    landfills.  I get what you're saying.				false

		623						LN		24		6		false		           6             At the same time, if the Department is coming				false

		624						LN		24		7		false		           7    up with cleanup standards that are ever more, ever				false

		625						LN		24		8		false		           8    more, then you by necessity are going to be generating				false

		626						LN		24		9		false		           9    more ways that's going to have to be either managed or				false

		627						LN		24		10		false		          10    treated or disposed of in landfills.  An example that				false

		628						LN		24		11		false		          11    we're looking at is like DDT cleanup which				false

		629						LN		24		12		false		          12    historically has been excavated and hauled off to				false

		630						LN		24		13		false		          13    landfills for disposal.				false

		631						LN		24		14		false		          14             We have been looking at a supercritical water				false

		632						LN		24		15		false		          15    oxidation process, back of the envelope calculations				false

		633						LN		24		16		false		          16    to do the Montrose chemical site to levels that people				false

		634						LN		24		17		false		          17    want to see cleaned up.  You would take 10 to 15 years				false

		635						LN		24		18		false		          18    of 24 hours a day running a supercritical oxidation				false

		636						LN		24		19		false		          19    that has about 100 to 150 decibels of noise going on				false

		637						LN		24		20		false		          20    in that neighborhood for that period of time at a cost				false

		638						LN		24		21		false		          21    that's probably about 20 times the disposal cost of				false

		639						LN		24		22		false		          22    excavating that and hauling it away to a landfill.				false

		640						LN		24		23		false		          23             Now that may be the best way to go in, all				false

		641						LN		24		24		false		          24    things being considered, but I'm just wondering how a				false

		642						LN		24		25		false		          25    policy of rigidly putting these in regulations to				false

		643						PG		25		0		false		page 25				false

		644						LN		25		1		false		           1    force ever lower screening standards and ever lower				false

		645						LN		25		2		false		           2    cleanup levels is going to match with the department's				false

		646						LN		25		3		false		           3    goal to reduce the disposal of hazardous waste in				false

		647						LN		25		4		false		           4    landfills.  I just think you ought to evaluate that				false

		648						LN		25		5		false		           5    as far as this ruling making.				false

		649						LN		25		6		false		           6             MR. LECLERC:  We appreciate that, Chuck, but				false

		650						LN		25		7		false		           7    I think the concept of reducing waste at the landfill				false

		651						LN		25		8		false		           8    wasn't at the cost of protectiveness.				false

		652						LN		25		9		false		           9             MR. WHITE:  I don't disagree with you.				false

		653						LN		25		10		false		          10             MR. LECLERC:  So I think our concept was we				false

		654						LN		25		11		false		          11    would not compromise on the protectiveness.  And this				false

		655						LN		25		12		false		          12    rule is about protectiveness.				false

		656						LN		25		13		false		          13             MR. WHITE:  Right.				false

		657						LN		25		14		false		          14             MS. MURAI:  And it's not necessarily always				false

		658						LN		25		15		false		          15    evolving down necessarily, because, as science,				false

		659						LN		25		16		false		          16    scientific studies are produced that might produce				false

		660						LN		25		17		false		          17    different information.  For instance, we might learn				false

		661						LN		25		18		false		          18    about bioavailability later on as we have with certain				false

		662						LN		25		19		false		          19    compounds.				false

		663						LN		25		20		false		          20             The information may change that may drive the				false

		664						LN		25		21		false		          21    number to a different place, and we will then revisit				false

		665						LN		25		22		false		          22    that as appropriate.  And certainly we're first and				false

		666						LN		25		23		false		          23    foremost only looking to peer-reviewed values so it's				false

		667						LN		25		24		false		          24    not just that a study can come up and, boom, the				false

		668						LN		25		25		false		          25    number changes.  So there are some checks and balances				false

		669						PG		26		0		false		page 26				false

		670						LN		26		1		false		           1    there.				false

		671						LN		26		2		false		           2             MR. BAILEY:  That's already been a practice				false

		672						LN		26		3		false		           3    we have been doing for years.				false

		673						LN		26		4		false		           4             DR. GETTMANN:  There's several people in the				false

		674						LN		26		5		false		           5    back that have had their hands raised.				false

		675						LN		26		6		false		           6             MR. SCHUMACHER:  Right there, sir.  Yes, you.				false

		676						LN		26		7		false		           7             MR. NARLOCH:  You just described a number of				false

		677						LN		26		8		false		           8    parameters that --				false

		678						LN		26		9		false		           9             MR. SCHUMACHER:  Could you introduce				false

		679						LN		26		10		false		          10    yourself?				false

		680						LN		26		11		false		          11             MR. NARLOCH:  Bruce Narloch with MWH.  And				false

		681						LN		26		12		false		          12    you were describing a number of parameters that --				false

		682						LN		26		13		false		          13             MR. SCHUMACHER:  Since we have a large room,				false

		683						LN		26		14		false		          14    can you stand?  I'm sorry.				false

		684						LN		26		15		false		          15             MR. DEPIES:  Otherwise the webcast may not				false

		685						LN		26		16		false		          16    hear you also.				false

		686						LN		26		17		false		          17             MR. NARLOCH:  So you described a number of				false

		687						LN		26		18		false		          18    parameters that a project manager would evaluate in				false

		688						LN		26		19		false		          19    deciding appropriate rules for a site, anticipated				false

		689						LN		26		20		false		          20    exposure pathways, cost of cleanup, et cetera.  What I				false

		690						LN		26		21		false		          21    thought I heard you say was that the project manager				false

		691						LN		26		22		false		          22    might select a less restrictive point of departure				false

		692						LN		26		23		false		          23    from NCP.  Cleanup goal might be different.  Did I				false

		693						LN		26		24		false		          24    understand you correctly?				false

		694						LN		26		25		false		          25             MR. DEPIES:  Well, the NCP allows for us to				false

		695						PG		27		0		false		page 27				false

		696						LN		27		1		false		           1    select cleanup goals that fall within a risk range but				false

		697						LN		27		2		false		           2    the target is to go towards a cumulative risk of 1				false

		698						LN		27		3		false		           3    times 10-6.  That's one of the reasons it's called a				false

		699						LN		27		4		false		           4    point of departure.				false

		700						LN		27		5		false		           5             MR. NARLOCH:  So if that point of departure				false

		701						LN		27		6		false		           6    of 1 times 10-6 is codified, how do you set that risk				false

		702						LN		27		7		false		           7    level?				false

		703						LN		27		8		false		           8             MR. DEPIES:  What we're codifying is the				false

		704						LN		27		9		false		           9    application of using that 1 times 10-6 for developing				false

		705						LN		27		10		false		          10    screening levels.  That's part of it.				false

		706						LN		27		11		false		          11             MR. LECLERC:  We're not intending to change				false

		707						LN		27		12		false		          12    the NCP.				false

		708						LN		27		13		false		          13             MR. DEPIES:  Absolutely not.				false

		709						LN		27		14		false		          14             MS. MURAI:  We're not setting a risk level				false

		710						LN		27		15		false		          15    for cleanups.  We're merely anchoring the bottom of				false

		711						LN		27		16		false		          16    the risk range or the top of the risk -- down to the				false

		712						LN		27		17		false		          17    bottom of the risk.  We're anchoring the bottom of the				false

		713						LN		27		18		false		          18    risk range.  We're not setting the risk level for				false

		714						LN		27		19		false		          19    cleanup.  Will that help?				false

		715						LN		27		20		false		          20             MR. STOKER:  It doesn't read that way.				false

		716						LN		27		21		false		          21             MS. MURAI:  We're open to edits.				false

		717						LN		27		22		false		          22             MR. SCHUMACHER:  One at a time.  Your name,				false

		718						LN		27		23		false		          23    please?				false

		719						LN		27		24		false		          24             MR. STOKER:  Yeah, Chris Stoker with				false

		720						LN		27		25		false		          25    Equipoise Corp.  The whole reason I flew here this				false

		721						PG		28		0		false		page 28				false

		722						LN		28		1		false		           1    week was because of how this was written.  I'm looking				false

		723						LN		28		2		false		           2    at 69000.2 and the heading says action levels,				false

		724						LN		28		3		false		           3    screening levels, remediation goals, and point of				false

		725						LN		28		4		false		           4    departure.				false

		726						LN		28		5		false		           5             And everything that reads thereafter is all				false

		727						LN		28		6		false		           6    based on 1 times 10-6 for a cumulative HI of 1.  So				false

		728						LN		28		7		false		           7    there is some departure with the NCP in the sense that				false

		729						LN		28		8		false		           8    there's no discussion about management range.  There's				false

		730						LN		28		9		false		           9    a point of departure so de minimis, but there's not a				false

		731						LN		28		10		false		          10    discussion about a management alternative, there's no				false

		732						LN		28		11		false		          11    discussion about particular land use conditions.  You				false

		733						LN		28		12		false		          12    know we closed many sites in California obviously, all				false

		734						LN		28		13		false		          13    of us, at something other than 1 times 10-6.  And so,				false

		735						LN		28		14		false		          14    that if you're going to codify 1 times 10-6,				false

		736						LN		28		15		false		          15    clarification needs to be put in here as to how you				false

		737						LN		28		16		false		          16    keep interpreting point of departure.  Because I can				false

		738						LN		28		17		false		          17    tell you every one of my clients freaked out when they				false

		739						LN		28		18		false		          18    saw that.				false

		740						LN		28		19		false		          19             MR. WHITE:  If you go back and evaluate all				false

		741						LN		28		20		false		          20    the sites that were being done at 1 times 10-3, and				false

		742						LN		28		21		false		          21    reevaluate them because you're going to apply this				false

		743						LN		28		22		false		          22    uniformly across all cleanup sites in the state, if I				false

		744						LN		28		23		false		          23    heard you correctly at the beginning.  Are you serious				false

		745						LN		28		24		false		          24    about that?				false

		746						LN		28		25		false		          25             MR. HUME:  Are you objecting to the term				false

		747						PG		29		0		false		page 29				false

		748						LN		29		1		false		           1    point of departure?				false

		749						LN		29		2		false		           2             MR. STOKER:  No.  No, I wonder -- I would				false

		750						LN		29		3		false		           3    like to see clarification.  Point of departure is				false

		751						LN		29		4		false		           4    really for the screening levels.				false

		752						LN		29		5		false		           5             MS. MURAI:  Yes, it is.				false

		753						LN		29		6		false		           6             MR. STOKER:  Okay.  Then after the screening				false

		754						LN		29		7		false		           7    levels you go through the typical process of RIFS or				false

		755						LN		29		8		false		           8    maybe just the FS at that point, you come up with your				false

		756						LN		29		9		false		           9    remedial action plan and your remedial goal based on				false

		757						LN		29		10		false		          10    site specific conditions.  The project manager, the				false

		758						LN		29		11		false		          11    client and the Department all have the ability to work				false

		759						LN		29		12		false		          12    collectively to come up with how that site is best				false

		760						LN		29		13		false		          13    managed based on its site specific conditions as you				false

		761						LN		29		14		false		          14    mentioned in the risk-assessment portion.				false

		762						LN		29		15		false		          15             And then we can look at -- we can use things				false

		763						LN		29		16		false		          16    like land use covenants.  We can use other things that				false

		764						LN		29		17		false		          17    can break the exposure or limit the exposure so that				false

		765						LN		29		18		false		          18    we can use alternative numbers.  The way this is				false

		766						LN		29		19		false		          19    written does not say that whatsoever.  It says the				false

		767						LN		29		20		false		          20    point of departure of 10-6, you'll use this for all				false

		768						LN		29		21		false		          21    those different things:  Action levels, screening				false

		769						LN		29		22		false		          22    levels, remediation goals.				false

		770						LN		29		23		false		          23             MS. MURAI:  Thank you.  Does some of that go				false

		771						LN		29		24		false		          24    away when we delete the words "action levels"?				false

		772						LN		29		25		false		          25             MR. STOKER:  And remediation.				false

		773						PG		30		0		false		page 30				false

		774						LN		30		1		false		           1             MS. MURAI:  Well, point of departure is not				false

		775						LN		30		2		false		           2    setting the cleanup goal.  And because their statute				false

		776						LN		30		3		false		           3    requires us to be consistent with the NCP; we don't				false

		777						LN		30		4		false		           4    get to redefine point of departure, but --				false

		778						LN		30		5		false		           5             MR. STOKER:  No, I agree with that.				false

		779						LN		30		6		false		           6             MS. MURAI:  But clarification is certainly in				false

		780						LN		30		7		false		           7    our minds and we were thinking of putting that in the				false

		781						LN		30		8		false		           8    initial statement of reasons.				false

		782						LN		30		9		false		           9             MR. STOKER:  Yeah, and I think the key is				false

		783						LN		30		10		false		          10    that people have done -- it has to be evident, however				false

		784						LN		30		11		false		          11    it's codified, that there is still the ability to				false

		785						LN		30		12		false		          12    manage risk in accordance or in the same manner that				false

		786						LN		30		13		false		          13    is been there for years under DTSC and in accordance				false

		787						LN		30		14		false		          14    with the NCP.  We're still looking at one in 10,000,				false

		788						LN		30		15		false		          15    to one in a million.  Each site gets evaluated				false

		789						LN		30		16		false		          16    independently but this doesn't read that way.				false

		790						LN		30		17		false		          17             MR. HUME:  Are you concerned it doesn't allow				false

		791						LN		30		18		false		          18    a point of departure --				false

		792						LN		30		19		false		          19             MR. STOKER:  No, not point of departure.				false

		793						LN		30		20		false		          20             MR. HUME:  Is it just ambiguous or --				false

		794						LN		30		21		false		          21             MR. STOKER:  It's ambiguous.  Yeah.				false

		795						LN		30		22		false		          22             MR. HUME:  Okay.				false

		796						LN		30		23		false		          23             MR. LECLERC:  That certainly wasn't our				false

		797						LN		30		24		false		          24    intent.  But thank you for bringing it to our				false

		798						LN		30		25		false		          25    attention.				false

		799						PG		31		0		false		page 31				false

		800						LN		31		1		false		           1             MR. STOKER:  No, I didn't -- I should hope				false

		801						LN		31		2		false		           2    not.  I mean I'm in negotiations with DTSC right now				false

		802						LN		31		3		false		           3    on many different projects, but -- you know, this has				false

		803						LN		31		4		false		           4    never come up.				false

		804						LN		31		5		false		           5             MR. SCHUMACHER:  So this is why we're doing				false

		805						LN		31		6		false		           6    this.				false

		806						LN		31		7		false		           7             MR. STOKER:  Right.				false

		807						LN		31		8		false		           8             MS. MURAI:  To address Mr. White's point, we				false

		808						LN		31		9		false		           9    do not intend this regulation to be retroactive.				false

		809						LN		31		10		false		          10    Okay.  So it would not reopen every single decision				false

		810						LN		31		11		false		          11    DTSC has ever made.  However it would come into play				false

		811						LN		31		12		false		          12    in terms of five-year reviews, I believe, because we				false

		812						LN		31		13		false		          13    would want to apply the appropriate peer-reviewed				false

		813						LN		31		14		false		          14    level of protection when we do come to the time of				false

		814						LN		31		15		false		          15    reviewing remedies because we do believe that that's				false

		815						LN		31		16		false		          16    our duty.				false

		816						LN		31		17		false		          17             MR. SCHUMACHER:  Did you want to say				false

		817						LN		31		18		false		          18    something, sir?  You both had your hands up.				false

		818						LN		31		19		false		          19             MS. DESHILLES:  Yes, so --				false

		819						LN		31		20		false		          20             MR. SCHUMACHER:  Your name?				false

		820						LN		31		21		false		          21             MS. DESHILLES:  Bridgette DeShilles with				false

		821						LN		31		22		false		          22    Integral Consulting.  I wanted to go back to -- agree				false

		822						LN		31		23		false		          23    with the points he made, by the way.  I also want to				false

		823						LN		31		24		false		          24    go back to the process eval.  You say you're fixing				false

		824						LN		31		25		false		          25    the process eval, you're not fixing some of the other				false

		825						PG		32		0		false		page 32				false

		826						LN		32		1		false		           1    parameters.  You brought up the whole concept of				false

		827						LN		32		2		false		           2    exposure time and you talked also about the fact that				false

		828						LN		32		3		false		           3    this has been a practice.				false

		829						LN		32		4		false		           4             And I agree generally it's been a practice,				false

		830						LN		32		5		false		           5    but there have been some exceptions to that in the				false

		831						LN		32		6		false		           6    past.  To give you an example, there has been a couple				false

		832						LN		32		7		false		           7    of times where we've had -- there's been values in				false

		833						LN		32		8		false		           8    IRIS or OEHHA are chronic toxicity values and because				false

		834						LN		32		9		false		           9    subchronic values you have proposed alternate toxic				false

		835						LN		32		10		false		          10    values accepted by DTSC in those instances, and the				false

		836						LN		32		11		false		          11    way we found that not --				false

		837						LN		32		12		false		          12             DR. GETTMANN:  Yeah, and we do realize that				false

		838						LN		32		13		false		          13    that is some of -- we actually have been talking with				false

		839						LN		32		14		false		          14    others and that's one point that has been gotten in				false

		840						LN		32		15		false		          15    for those chronic situations because we do -- or				false

		841						LN		32		16		false		          16    subchronic situations and cases at DTSC where sites				false

		842						LN		32		17		false		          17    are evaluated that way.  So that is something that has				false

		843						LN		32		18		false		          18    been brought to our attention already, but we				false

		844						LN		32		19		false		          19    definitely appreciate you bringing that up because				false

		845						LN		32		20		false		          20    that is something that we have to now go back and				false

		846						LN		32		21		false		          21    think about it when we're adding or including that				false

		847						LN		32		22		false		          22    into our division.				false

		848						LN		32		23		false		          23             MR. SCHUMACHER:  The gentleman standing.				false

		849						LN		32		24		false		          24             MR. UMENHOFER:  I appreciate that.  Tom				false

		850						LN		32		25		false		          25    Umenhofer.				false

		851						PG		33		0		false		page 33				false

		852						LN		33		1		false		           1             MR. SCHUMACHER:  Your name and affiliation?				false

		853						LN		33		2		false		           2             MR. UMENHOFER:  You're going to get it.  Tom				false

		854						LN		33		3		false		           3    Umenhofer.  I'm Vice President of Operations for				false

		855						LN		33		4		false		           4    Western States Petroleum Association.  And we				false

		856						LN		33		5		false		           5    represent the majority of refineries and production				false

		857						LN		33		6		false		           6    facilities in the State of California.				false

		858						LN		33		7		false		           7             And just to reinforce the comments that you				false

		859						LN		33		8		false		           8    heard, I have had a tremendous amount of feedback from				false

		860						LN		33		9		false		           9    my membership along the exact same lines that you've				false

		861						LN		33		10		false		          10    heard already today.  And you know I wanted to kind of				false

		862						LN		33		11		false		          11    start at the end in that I didn't see in your				false

		863						LN		33		12		false		          12    discussion where we're going to have another one of				false

		864						LN		33		13		false		          13    the preregulatory workshops because we have a lot of				false

		865						LN		33		14		false		          14    questions and there's not a lot of answers.  And you				false

		866						LN		33		15		false		          15    heard the questions.				false

		867						LN		33		16		false		          16             So that is one thing I wanted to ask, would				false

		868						LN		33		17		false		          17    you contemplate that here today?  And then in terms of				false

		869						LN		33		18		false		          18    comments by the 16th with the holidays, I have a lot				false

		870						LN		33		19		false		          19    of folks thinking a lot about this and what you will				false

		871						LN		33		20		false		          20    get by the 16th from me is questions.  It will not be				false

		872						LN		33		21		false		          21    our comprehensive comments.  Today as we sit here,				false

		873						LN		33		22		false		          22    I'll write that in a letter if I have to, but I would				false

		874						LN		33		23		false		          23    like to have you consider pushing off that comment,				false

		875						LN		33		24		false		          24    that line item.				false

		876						LN		33		25		false		          25             We all understand the preregulatory process.				false

		877						PG		34		0		false		page 34				false

		878						LN		34		1		false		           1    It's a soft deadline, but we're still playing around				false

		879						LN		34		2		false		           2    with thoughts.  The only question I would ask in				false

		880						LN		34		3		false		           3    follow up with you here, have you looked at the				false

		881						LN		34		4		false		           4    workload that you all have.  By implementing this type				false

		882						LN		34		5		false		           5    of thing because you have a model that basically is --				false

		883						LN		34		6		false		           6    could be conceivably everybody.  That's a lot of work,				false

		884						LN		34		7		false		           7    and I was just wondering if you took a look at how				false

		885						LN		34		8		false		           8    this changes your job in terms of -- I understand the				false

		886						LN		34		9		false		           9    screening but --				false

		887						LN		34		10		false		          10             MS. MURAI:  It doesn't change our job.  It's				false

		888						LN		34		11		false		          11    what we have been doing for 30 years.				false

		889						LN		34		12		false		          12             MR. UMENHOFER:  So you'll be screening the				false

		890						LN		34		13		false		          13    exact same facilities?				false

		891						LN		34		14		false		          14             MS. MURAI:  I mean the science may change,				false

		892						LN		34		15		false		          15    but it is science driven and not process driven.				false

		893						LN		34		16		false		          16             MR. DEPIES:  The science in developing the				false

		894						LN		34		17		false		          17    toxicity criteria changes, yes.  But what we do here				false

		895						LN		34		18		false		          18    at DTSC in using those data won't change.				false

		896						LN		34		19		false		          19             MR. UMENHOFER:  So you don't think that these				false

		897						LN		34		20		false		          20    screening levels that you're talking about will bring				false

		898						LN		34		21		false		          21    in more facilities?				false

		899						LN		34		22		false		          22             MS. MURAI:  No, my understanding is that				false

		900						LN		34		23		false		          23    there's only about six or seven chemicals that are				false

		901						LN		34		24		false		          24    more protective -- where the state is more protective				false

		902						LN		34		25		false		          25    than IRIS.  And so those are not necessarily drivers				false

		903						PG		35		0		false		page 35				false

		904						LN		35		1		false		           1    at a lot more sites.  And this has been our existing				false

		905						LN		35		2		false		           2    practice so we don't see that it's going to change				false

		906						LN		35		3		false		           3    what we're doing.				false

		907						LN		35		4		false		           4             DR. GETTMANN:  Actually, there are more --				false

		908						LN		35		5		false		           5    yeah, there are quite a few more if you look at the				false

		909						LN		35		6		false		           6    notes that HERO has put up on our website, it lists				false

		910						LN		35		7		false		           7    all the different screening levels and for soil, we've				false

		911						LN		35		8		false		           8    got I think there's roughly like 60 on there,				false

		912						LN		35		9		false		           9    something like that.				false

		913						LN		35		10		false		          10             For air, I think there's another 70 or				false

		914						LN		35		11		false		          11    something; and then for water, we're somewhere in that				false

		915						LN		35		12		false		          12    range.  So there are quite a few chemicals.				false

		916						LN		35		13		false		          13             But as Vivian said, we have been using that				false

		917						LN		35		14		false		          14    human health risk note and that's, you know, kind of				false

		918						LN		35		15		false		          15    the same practice; we have been doing that.  It's not,				false

		919						LN		35		16		false		          16    you know -- it's not that we have been changing what				false

		920						LN		35		17		false		          17    we have been changing so -- or we're not proposing to				false

		921						LN		35		18		false		          18    change a practice that we have -- you know, to				false

		922						LN		35		19		false		          19    something new to us.				false

		923						LN		35		20		false		          20             MR. LECLERC:  This wouldn't affect our				false

		924						LN		35		21		false		          21    workload or how we do our work at all.  What happened				false

		925						LN		35		22		false		          22    is that someone said we're a federal owned property				false

		926						LN		35		23		false		          23    and an NPL site; what you're doing now doesn't apply				false

		927						LN		35		24		false		          24    to us.				false

		928						LN		35		25		false		          25             So we're saying, whoa, I don't think they're				false

		929						PG		36		0		false		page 36				false

		930						LN		36		1		false		           1    right, but we're going to be darn sure you're not				false

		931						LN		36		2		false		           2    right.  So that's what this rule is about, is that we				false

		932						LN		36		3		false		           3    don't want to see federally owned property say, we're				false

		933						LN		36		4		false		           4    sovereign, we don't have to follow the state law and				false

		934						LN		36		5		false		           5    hence they have a different cleanup goal than the vast				false

		935						LN		36		6		false		           6    majority of other facilities in the state.				false

		936						LN		36		7		false		           7             MS. GOLDBERG DAY:  Amy Goldberg Day with				false

		937						LN		36		8		false		           8    Arcadis.  Where you change note 3 so residential which				false

		938						LN		36		9		false		           9    is the result that Nicole described, the exposure no				false

		939						LN		36		10		false		          10    longer equals unrestricted land use.  So you're				false

		940						LN		36		11		false		          11    bringing out these, you know, codifying the				false

		941						LN		36		12		false		          12    residential screening levels but it's our				false

		942						LN		36		13		false		          13    understanding they're not unrestricted.  So if our				false

		943						LN		36		14		false		          14    client wants to get an unrestricted land use with				false

		944						LN		36		15		false		          15    administrative controls, what could we do?				false

		945						LN		36		16		false		          16             DR. GETTMANN:  That's going to be a				false

		946						LN		36		17		false		          17    site-specific issue.  And it was a note; there was				false

		947						LN		36		18		false		          18    note 4 actually.				false

		948						LN		36		19		false		          19             MS. GOLDBERG DAY:  Note 4, you're right.				false

		949						LN		36		20		false		          20             DR. GETTMANN:  So that people don't go back				false

		950						LN		36		21		false		          21    and look at note 3 and say where is she talking about,				false

		951						LN		36		22		false		          22    it was actually human health note 4 that discusses the				false

		952						LN		36		23		false		          23    screening level risk assessment process.  And within				false

		953						LN		36		24		false		          24    that note we did remove the unrestricted is equal to				false

		954						LN		36		25		false		          25    residential.				false

		955						PG		37		0		false		page 37				false

		956						LN		37		1		false		           1             And that may be the case for 99 percent of				false

		957						LN		37		2		false		           2    our sites and there may be that 1 percent of our site				false

		958						LN		37		3		false		           3    work doesn't apply and what it's been counted down to				false

		959						LN		37		4		false		           4    a site specific situation.  And where this came up was				false

		960						LN		37		5		false		           5    that we were having waste greater than ten feet.  And				false

		961						LN		37		6		false		           6    whether or not that waste though was left in place				false

		962						LN		37		7		false		           7    greater than ten feet for that site, needed to be				false

		963						LN		37		8		false		           8    addressed, and how that needed to be addressed.				false

		964						LN		37		9		false		           9             So to make that and turn that over to a				false

		965						LN		37		10		false		          10    site-specific decision made by the project managers				false

		966						LN		37		11		false		          11    for that site, we just removed the language so that it				false

		967						LN		37		12		false		          12    wasn't, you know -- if you see unrestricted and				false

		968						LN		37		13		false		          13    residential, you can always, you know, go unrestricted				false

		969						LN		37		14		false		          14    residential.  Does that make sense?				false

		970						LN		37		15		false		          15             MS. GOLDBERG DAY:  Well, I'm just wondering,				false

		971						LN		37		16		false		          16    how this is -- so you need 10-6, something that says 30				false

		972						LN		37		17		false		          17    feet below grade?				false

		973						LN		37		18		false		          18             DR. GETTMANN:  No.  And again this turns it				false

		974						LN		37		19		false		          19    into a site-specific condition, not falling into those				false

		975						LN		37		20		false		          20    site specific when you're setting up those goals.				false

		976						LN		37		21		false		          21    Note 4 is strictly for screening level risk				false

		977						LN		37		22		false		          22    assessments.  Note 4 does not get into your				false

		978						LN		37		23		false		          23    nitty-gritty detailed risk assessment.				false

		979						LN		37		24		false		          24             When you're doing a screening level risk				false

		980						LN		37		25		false		          25    assessment it's DTSC's practice that it is based on				false

		981						PG		38		0		false		page 38				false

		982						LN		38		1		false		           1    the 1 to the minus 6, and it's a screening level is to				false

		983						LN		38		2		false		           2    determine whether or not you need to bump that site				false

		984						LN		38		3		false		           3    for further evaluation.  So if you pass that screening				false

		985						LN		38		4		false		           4    level risk assessment and you don't have contamination				false

		986						LN		38		5		false		           5    greater than ten feet, then, you can -- we can move				false

		987						LN		38		6		false		           6    forward and we can write off it.  But if you do have				false

		988						LN		38		7		false		           7    contamination greater than ten feet, that means you				false

		989						LN		38		8		false		           8    need to go in a more site specific risk assessment and				false

		990						LN		38		9		false		           9    have it then determined within your team and your				false

		991						LN		38		10		false		          10    project and project managers of whether or not it's				false

		992						LN		38		11		false		          11    okay for that risk to be there at 30 feet.				false

		993						LN		38		12		false		          12             Does that make sense?				false

		994						LN		38		13		false		          13             MS. GOLDBERG DAY:  Well, it is.  I have a				false

		995						LN		38		14		false		          14    case where we can't come to a solution.				false

		996						LN		38		15		false		          15             DR. GETTMANN:  Right.  So again note 4 is				false

		997						LN		38		16		false		          16    strictly discussing our screening level process here				false

		998						LN		38		17		false		          17    at DTSC, and a screening level process isn't meant				false

		999						LN		38		18		false		          18    to -- you know, it's to determine whether or not you				false

		1000						LN		38		19		false		          19    do have a concern at your site and you need to do a				false

		1001						LN		38		20		false		          20    more detailed risk assessment.  That's what a more				false

		1002						LN		38		21		false		          21    detailed risk assessment allows us to do is to bring				false

		1003						LN		38		22		false		          22    in the site specific conditions so that the project				false

		1004						LN		38		23		false		          23    manager has that information when they're making the				false

		1005						LN		38		24		false		          24    decision.  You know, screening level is just supposed				false

		1006						LN		38		25		false		          25    to bump us, whether or not we need to go to that				false

		1007						PG		39		0		false		page 39				false

		1008						LN		39		1		false		           1    level; or okay, this site is okay, we can actually				false

		1009						LN		39		2		false		           2    close this site off and we don't have a concern.				false

		1010						LN		39		3		false		           3             MR. SCHUMACHER:  Okay?				false

		1011						LN		39		4		false		           4             MS. GOLDBERG DAY:  Well, it's just if you're				false

		1012						LN		39		5		false		           5    bringing one time -- it's various interpretations that				false

		1013						LN		39		6		false		           6    people have and if you try to codify it, there's still				false

		1014						LN		39		7		false		           7    going to be interpretations.				false

		1015						LN		39		8		false		           8             MS. MURAI:  How would you like it to read?				false

		1016						LN		39		9		false		           9             MS. GOLDBERG DAY:  Well, just define what is				false

		1017						LN		39		10		false		          10    unrestricted closure?  How do you get unrestricted				false

		1018						LN		39		11		false		          11    closure?				false

		1019						LN		39		12		false		          12             MS. MURAI:  If it's 1 times 10-6 you're				false

		1020						LN		39		13		false		          13    automatically, you're automatically unrestricted so				false

		1021						LN		39		14		false		          14    long as your hazard quotient doesn't go over one,				false

		1022						LN		39		15		false		          15    right?				false

		1023						LN		39		16		false		          16             MS. GOLDBERG DAY:  Well, no.				false

		1024						LN		39		17		false		          17             MS. MURAI:  So that would be the first				false

		1025						LN		39		18		false		          18    automatic at screening.  But later on there could be a				false

		1026						LN		39		19		false		          19    site specific determination and I believe DTSC has				false

		1027						LN		39		20		false		          20    done that before so that becomes where you do need the				false

		1028						LN		39		21		false		          21    more extensive analysis.  It's just not the automatic				false

		1029						LN		39		22		false		          22    right off the top.				false

		1030						LN		39		23		false		          23             MS. GOLDBERG DAY:  Well, if it's deeper than				false

		1031						LN		39		24		false		          24    ten feet, it's not automatic.				false

		1032						LN		39		25		false		          25             DR. GETTMANN:  That's because deeper than ten				false

		1033						PG		40		0		false		page 40				false

		1034						LN		40		1		false		           1    feet you may have instances depending on what your				false

		1035						LN		40		2		false		           2    site is what the reuse of the site is going to be.				false

		1036						LN		40		3		false		           3    And so it may be greater than 10 feet right now but it				false

		1037						LN		40		4		false		           4    may be 10 feet, may be 12 feet.  You know, you may				false

		1038						LN		40		5		false		           5    have to have it at 12 or 15 feet, and so that means				false

		1039						LN		40		6		false		           6    that, okay, well unrestricted using the screening				false

		1040						LN		40		7		false		           7    level risk assessment is not acceptable because we				false

		1041						LN		40		8		false		           8    don't know what future land uses are going to be				false

		1042						LN		40		9		false		           9    within the state.				false

		1043						LN		40		10		false		          10             You never know how land is going to change				false

		1044						LN		40		11		false		          11    over or what is going to be developed on that land.				false

		1045						LN		40		12		false		          12    So that just bumps it into we need to do a more				false

		1046						LN		40		13		false		          13    detailed analysis of this site, not necessarily that				false

		1047						LN		40		14		false		          14    something needs to be done or it's going to be done.				false

		1048						LN		40		15		false		          15    It's just it's bumping it into that more detailed				false

		1049						LN		40		16		false		          16    analysis so that we can ensure that for whatever final				false

		1050						LN		40		17		false		          17    decision gets made, it gets made that's going to be				false

		1051						LN		40		18		false		          18    based on all the data for the site.				false

		1052						LN		40		19		false		          19             MR. SCHUMACHER:  Okay.				false

		1053						LN		40		20		false		          20             MR. STOKER:  Chris Stoker again.				false

		1054						LN		40		21		false		          21             So why does this read the way that it reads?				false

		1055						LN		40		22		false		          22    Why can't this be very simple?  Your presentation took				false

		1056						LN		40		23		false		          23    ten minutes, 15 minutes and it was all about the				false

		1057						LN		40		24		false		          24    toxicity criteria.  And you have your use defined in				false

		1058						LN		40		25		false		          25    your presentation.  It's for -- we use these toxicity				false

		1059						PG		41		0		false		page 41				false

		1060						LN		41		1		false		           1    criteria in this prioritization for human health risk				false

		1061						LN		41		2		false		           2    assessment for risk-based screening levels and for the				false

		1062						LN		41		3		false		           3    development of cleanup goals.				false

		1063						LN		41		4		false		           4             There's nothing in here that requires you				false

		1064						LN		41		5		false		           5    to -- if you notice, everybody in this room goes				false

		1065						LN		41		6		false		           6    sideways on how you implement it once you get past the				false

		1066						LN		41		7		false		           7    screening level.  Right?  We're all hung up on which				false

		1067						LN		41		8		false		           8    parameter you use, which land use you're going to look				false

		1068						LN		41		9		false		           9    at, which closure criteria you're going to come up				false

		1069						LN		41		10		false		          10    with.  This should read basically you're going to use				false

		1070						LN		41		11		false		          11    these toxicity criteria in this order in the State of				false

		1071						LN		41		12		false		          12    California if you're doing anything risk based.				false

		1072						LN		41		13		false		          13             You're going to follow your procedure which				false

		1073						LN		41		14		false		          14    is you can develop a screening level if you wish for a				false

		1074						LN		41		15		false		          15    compound, but it's going to use 10-6 for screening at				false

		1075						LN		41		16		false		          16    which time if you fail, then you're going to work with				false

		1076						LN		41		17		false		          17    your project manager at DTSC to determine the				false

		1077						LN		41		18		false		          18    applicability of site-specific considerations and more				false

		1078						LN		41		19		false		          19    advanced risk assessment.  That's it.  That's what				false

		1079						LN		41		20		false		          20    you've been doing for 30 years.  This other stuff that				false

		1080						LN		41		21		false		          21    you're writing in here leads to nothing but confusion.				false

		1081						LN		41		22		false		          22             MS. MURAI:  So I wish I could write faster.				false

		1082						LN		41		23		false		          23    So could you email us?				false

		1083						LN		41		24		false		          24             MR. LECLERC:  I imagine you can reply in				false

		1084						LN		41		25		false		          25    written comments?				false

		1085						PG		42		0		false		page 42				false

		1086						LN		42		1		false		           1             MR. STOKER:  No.  I will.  (Laughter)				false

		1087						LN		42		2		false		           2             MS. MURAI:  We would be happy to take a look				false

		1088						LN		42		3		false		           3    at that.  Part of our issue is in order -- I take a				false

		1089						LN		42		4		false		           4    deep breath because in order for us to get a state				false

		1090						LN		42		5		false		           5    requirement to apply to a federal NPL site, it has to				false

		1091						LN		42		6		false		           6    be substantive and such and such and such.  So we just				false

		1092						LN		42		7		false		           7    want to make sure that we nail those aspects clearly.				false

		1093						LN		42		8		false		           8             MR. STOKER:  The word is nail -- a nail in				false

		1094						LN		42		9		false		           9    your own coffin.  I mean because you're painting a				false

		1095						LN		42		10		false		          10    corner -- you're painting yourselves into a corner				false

		1096						LN		42		11		false		          11    with this regulation.  We've now gone over how many				false

		1097						LN		42		12		false		          12    different exceptions to the regulation in the first				false

		1098						LN		42		13		false		          13    15, 20 minutes of starting this meeting.  So, you				false

		1099						LN		42		14		false		          14    know, we've brought up multiple scenarios where, as				false

		1100						LN		42		15		false		          15    the thing is written, you have to open it up to				false

		1101						LN		42		16		false		          16    site-specific interpretation.				false

		1102						LN		42		17		false		          17             MR. LECLERC:  We're not intending to change				false

		1103						LN		42		18		false		          18    all that.				false

		1104						LN		42		19		false		          19             MR. STOKER:  What I'm saying is -- what I'm				false

		1105						LN		42		20		false		          20    saying is when you start talking about lumping				false

		1106						LN		42		21		false		          21    remediation goals, lumping screening levels it's my				false

		1107						LN		42		22		false		          22    original comment.  When you lump all those together,				false

		1108						LN		42		23		false		          23    without clear discussion about management practices, a				false

		1109						LN		42		24		false		          24    flow chart maybe even that shows or a narrative that				false

		1110						LN		42		25		false		          25    describes the process and how these toxicity values				false

		1111						PG		43		0		false		page 43				false

		1112						LN		43		1		false		           1    would be used.  They can be used for screening.				false

		1113						LN		43		2		false		           2    That's 10-6.  They can be used for site specific risk				false
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		1127						LN		43		16		false		          16             MR. LECLERC:  No, I don't think we're				false
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		1283						LN		49		16		false		          16    tier 3.  You mentioned it has been consistent with EPA				false

		1284						LN		49		17		false		          17    Region 9.  I don't know if anyone is representing EPA				false

		1285						LN		49		18		false		          18    here today but that causes us angst because that was				false

		1286						LN		49		19		false		          19    -- EPA guidance is intended as a national guidance for				false

		1287						LN		49		20		false		          20    consistency.  And my example was if there is a plume				false

		1288						LN		49		21		false		          21    crossing a state border from California or vice versa,				false

		1289						LN		49		22		false		          22    how could -- that would be problematic for a lot of				false

		1290						LN		49		23		false		          23    people, how you have one cleanup level on one side of				false

		1291						LN		49		24		false		          24    the state and another on the other.				false

		1292						LN		49		25		false		          25             I know that's not happening but that would				false

		1293						PG		50		0		false		page 50				false

		1294						LN		50		1		false		           1    exemplify our concern.  And so I guess one question is				false

		1295						LN		50		2		false		           2    I talked a lot about the notes.  I assume if when this				false

		1296						LN		50		3		false		           3    is promulgated would those be revised and reissued?				false

		1297						LN		50		4		false		           4             DR. GETTMANN:  Yes.  Mr. Bell is referring to				false

		1298						LN		50		5		false		           5    the human health notes.  And yes, if this regulation				false

		1299						LN		50		6		false		           6    is codified and it's adopted, the human health notes				false

		1300						LN		50		7		false		           7    which would be note 3 in particular, would be revised				false

		1301						LN		50		8		false		           8    in accordance with what the regulation, with what the				false

		1302						LN		50		9		false		           9    regulation says.  It all depends on, you know, what				false

		1303						LN		50		10		false		          10    this regulation is going to be.  But, yeah, we would				false

		1304						LN		50		11		false		          11    end up going back and revising our human health note				false

		1305						LN		50		12		false		          12    3.				false

		1306						LN		50		13		false		          13             MR. SCHUMACHER:  In the back?  Your name?				false

		1307						LN		50		14		false		          14             MS. KELLY:  Caryn Kelly.				false

		1308						LN		50		15		false		          15             So I'm hearing that the human health risk				false

		1309						LN		50		16		false		          16    assessment note No. 3 would continue to be published				false

		1310						LN		50		17		false		          17    semiannually with RSLs, RSL updates?				false

		1311						LN		50		18		false		          18             DR. GETTMANN:  Yes.  Yes.				false

		1312						LN		50		19		false		          19             MS. KELLY:  And I just wanted to clarify or				false

		1313						LN		50		20		false		          20    ask that it's clarified when there are certain				false

		1314						LN		50		21		false		          21    toxicity criteria on these be released, that use of				false

		1315						LN		50		22		false		          22    IRIS criteria that has since been revised, if those				false

		1316						LN		50		23		false		          23    notes were in some process clarified, what would be in				false

		1317						LN		50		24		false		          24    that instance.  So what I wanted to say was as of				false

		1318						LN		50		25		false		          25    today, look at HERO note 3 and look at what decision				false

		1319						PG		51		0		false		page 51				false

		1320						LN		51		1		false		           1    has been made to infer what is the current so we all				false

		1321						LN		51		2		false		           2    (unintelligible).  Another question similar to the				false

		1322						LN		51		3		false		           3    subchronic criteria is --				false

		1323						LN		51		4		false		           4             MR. SCHUMACHER:  We're having trouble hearing				false

		1324						LN		51		5		false		           5    you.  Would you mind coming up a little bit closer?				false

		1325						LN		51		6		false		           6    Because also the webcast probably can't hear you.				false

		1326						LN		51		7		false		           7             MS. KELLY:  For the child specific reference				false

		1327						LN		51		8		false		           8    doses, if those are also mentioned like the subchronic				false

		1328						LN		51		9		false		           9    criteria I know there's only a handful, but just to				false

		1329						LN		51		10		false		          10    explain that will continue to only be used for the				false

		1330						LN		51		11		false		          11    school site program or if that will be California				false

		1331						LN		51		12		false		          12    wide?				false

		1332						LN		51		13		false		          13             DR. GETTMANN:  Okay.  So first regarding the				false

		1333						LN		51		14		false		          14    database, OEHHA's database and the updating and such,				false

		1334						LN		51		15		false		          15    HERO tries to be on top of that as much as possible so				false

		1335						LN		51		16		false		          16    that we can definitely put that in our note 3 if				false

		1336						LN		51		17		false		          17    there's a difference or something.  One of the				false

		1337						LN		51		18		false		          18    examples is BaP, Benzo(a)pyrene, where it's the OEHHA				false

		1338						LN		51		19		false		          19    value versus the IRIS value.  And DTSC recommends				false

		1339						LN		51		20		false		          20    using the IRIS value for multiple reasons.  And that's				false

		1340						LN		51		21		false		          21    all documented.  I won't go into that here.				false

		1341						LN		51		22		false		          22             So that is something that we will continue to				false

		1342						LN		51		23		false		          23    do no matter where we are with this rulemaking.				false

		1343						LN		51		24		false		          24    That's part of our practice.  The other thing you				false

		1344						LN		51		25		false		          25    were -- the subchronic, as I had mentioned earlier,				false

		1345						PG		52		0		false		page 52				false

		1346						LN		52		1		false		           1    that was just brought up to our attention in the				false

		1347						LN		52		2		false		           2    discussion so that's something that I cannot tell you				false

		1348						LN		52		3		false		           3    right now what we're going to do because it's				false

		1349						LN		52		4		false		           4    something that it has now been brought to our				false

		1350						LN		52		5		false		           5    attention.				false

		1351						LN		52		6		false		           6             You guys have mentioned it here a couple of				false

		1352						LN		52		7		false		           7    times.  We have it internally from one of our				false

		1353						LN		52		8		false		           8    colleagues, too, so that is something that we're going				false

		1354						LN		52		9		false		           9    to go back and see what we need to do with how the				false

		1355						LN		52		10		false		          10    regulation is written.  Same thing goes to we have				false

		1356						LN		52		11		false		          11    been discussing the child specific reference doses and				false

		1357						LN		52		12		false		          12    same thing with that.  We will be discussing those				false

		1358						LN		52		13		false		          13    internally and figuring out how we're going to -- what				false

		1359						LN		52		14		false		          14    we're going to be doing with those.				false

		1360						LN		52		15		false		          15             MS. KELLY:  Thank you.				false

		1361						LN		52		16		false		          16             MR. SCHUMACHER:  Don't be shy.  We have				false

		1362						LN		52		17		false		          17    plenty of time.  Yes, sir.				false

		1363						LN		52		18		false		          18             MR. UMENHOFER:  Okay.  Tom Umenhofer again.				false

		1364						LN		52		19		false		          19    I just want to follow up so I have some clarity and				false

		1365						LN		52		20		false		          20    maybe others.  What we heard today is we saw a few				false

		1366						LN		52		21		false		          21    industry factors and a disconnect from what was said				false

		1367						LN		52		22		false		          22    that I have no written regs; I appreciate all the work				false

		1368						LN		52		23		false		          23    that has been done.  But rather I wanted to ask kind				false

		1369						LN		52		24		false		          24    of what's -- what's the next step based on what we've				false

		1370						LN		52		25		false		          25    heard today?  Because what I heard was your intent was				false

		1371						PG		53		0		false		page 53				false

		1372						LN		53		1		false		           1    one thing but we're reading something else.				false

		1373						LN		53		2		false		           2             And I think you heard that.  What are you				false

		1374						LN		53		3		false		           3    going to do with that so before the regs roll out				false

		1375						LN		53		4		false		           4    we'll have a little bit more comfort level in terms of				false

		1376						LN		53		5		false		           5    what was heard.  I think that a lot of my members'				false

		1377						LN		53		6		false		           6    concerns relate to this, this disconnect of intent				false

		1378						LN		53		7		false		           7    versus what is written.				false

		1379						LN		53		8		false		           8             MR. DEPIES:  In part depending on the				false

		1380						LN		53		9		false		           9    responses we get from the comments we receive, we're				false

		1381						LN		53		10		false		          10    going to evaluate the next step.  Our desire is to				false

		1382						LN		53		11		false		          11    issue a draft regulation by early March.  However, if				false

		1383						LN		53		12		false		          12    we find that there is significant input required and				false

		1384						LN		53		13		false		          13    significant -- and significant rewrites, we might				false

		1385						LN		53		14		false		          14    entertain the thought of redoing the workshop as you				false

		1386						LN		53		15		false		          15    asked.				false

		1387						LN		53		16		false		          16             MR. LECLERC:  But you made the request.  I				false

		1388						LN		53		17		false		          17    think -- I'm not sure we're prepared to say yes or no				false

		1389						LN		53		18		false		          18    right now.  I think we would like to go back and hear				false

		1390						LN		53		19		false		          19    what you said if it's really clear to us and seems				false

		1391						LN		53		20		false		          20    extremely self-evident, maybe a workshop is not				false

		1392						LN		53		21		false		          21    needed.  But if it's not self-evident and the solution				false

		1393						LN		53		22		false		          22    still is evasive, a workshop, another workshop may be				false

		1394						LN		53		23		false		          23    appropriate.				false

		1395						LN		53		24		false		          24             MR. SCHUMACHER:  Yes, ma'am?				false

		1396						LN		53		25		false		          25             MS. DESHILLES:  I think what you're --				false

		1397						PG		54		0		false		page 54				false

		1398						LN		54		1		false		           1             MR. SCHUMACHER:  Sorry.  Your name again?				false

		1399						LN		54		2		false		           2             MS. DESHILLES:  Bridgette DeShilles with				false

		1400						LN		54		3		false		           3    Integral Consulting.				false

		1401						LN		54		4		false		           4             What you're hearing from all of us is issues				false

		1402						LN		54		5		false		           5    surrounding perception and interpretation.  And you				false

		1403						LN		54		6		false		           6    all have the concept of how this reads and how you				false

		1404						LN		54		7		false		           7    would, as DTSC, perceive it and interpret it.  But				false

		1405						LN		54		8		false		           8    this will be a rule and it will be open, as I				false

		1406						LN		54		9		false		           9    understand it, to all California sites, not just those				false

		1407						LN		54		10		false		          10    regulated by DTSC and also those regulated by the				false

		1408						LN		54		11		false		          11    Water Board, local CUPAs, counties, fire departments				false

		1409						LN		54		12		false		          12    -- correct me if I am wrong -- but who don't have 30				false

		1410						LN		54		13		false		          13    years of experience interpreting these types of				false

		1411						LN		54		14		false		          14    decision-making processes.				false

		1412						LN		54		15		false		          15             And often we paint in a very different way				false

		1413						LN		54		16		false		          16    and very strictly interpret things like this.  So I				false

		1414						LN		54		17		false		          17    would urge you to be really cognitive of that in				false

		1415						LN		54		18		false		          18    revising language here that there will be people,				false

		1416						LN		54		19		false		          19    regulators out there other than -- and others,				false

		1417						LN		54		20		false		          20    nonregulators, public, other interested parties who				false

		1418						LN		54		21		false		          21    need their own interpretation of this.  And we have to				false

		1419						LN		54		22		false		          22    be really cautious about that.				false

		1420						LN		54		23		false		          23             MR. DEPIES:  It's actually our intent to				false

		1421						LN		54		24		false		          24    solicit input from our brethren.  Whether or not we --				false

		1422						LN		54		25		false		          25    we've already engaged with at least one agency.  Thank				false

		1423						PG		55		0		false		page 55				false

		1424						LN		55		1		false		           1    you for bringing that up.				false

		1425						LN		55		2		false		           2             MR. WHITE:  This is Chuck White again.  I				false

		1426						LN		55		3		false		           3    just want to reiterate what you just said.  Because my				false

		1427						LN		55		4		false		           4    example earlier of that gun range where they were				false

		1428						LN		55		5		false		           5    doing all the sampling and they found levels above 80				false

		1429						LN		55		6		false		           6    and there was people, homeowners, that were saying,				false

		1430						LN		55		7		false		           7    well, I'm not going to do anything now until they come				false

		1431						LN		55		8		false		           8    in and clean up my yard down to 80 parts per million,				false

		1432						LN		55		9		false		           9    and that was the screening level for lead.				false

		1433						LN		55		10		false		          10             There's a huge amount of misconception out				false

		1434						LN		55		11		false		          11    there I think about how this process which is somewhat				false

		1435						LN		55		12		false		          12    complicated works to actually set a cleanup level.				false

		1436						LN		55		13		false		          13    And I'm worried as she said, I think that the public,				false

		1437						LN		55		14		false		          14    if it gets their hands on it without a clear				false

		1438						LN		55		15		false		          15    understanding of how this is laid out, there's going				false

		1439						LN		55		16		false		          16    to be a lot of misperception out there.				false

		1440						LN		55		17		false		          17             MS. LE:  Michelle Le, PG&E.				false

		1441						LN		55		18		false		          18             Just to kind of piggyback on some of the				false

		1442						LN		55		19		false		          19    discussion I just heard, earlier I heard a little bit				false

		1443						LN		55		20		false		          20    about note 4 and removing the unrestricted use for				false

		1444						LN		55		21		false		          21    residential, for residential screening level.  Can you				false

		1445						LN		55		22		false		          22    explain again?  I didn't understand the ten-foot				false

		1446						LN		55		23		false		          23    issue, why it's being -- why the unrestricted is being				false

		1447						LN		55		24		false		          24    removed.				false

		1448						LN		55		25		false		          25             DR. GETTMANN:  So previous versions of note 4				false

		1449						PG		56		0		false		page 56				false

		1450						LN		56		1		false		           1    when we talked about on residential, it had in				false

		1451						LN		56		2		false		           2    parentheses, unrestricted use.  There are cases where				false

		1452						LN		56		3		false		           3    one may be granted a residential use but contamination				false

		1453						LN		56		4		false		           4    may be left at depth.				false

		1454						LN		56		5		false		           5             And so there may be some type of restriction				false

		1455						LN		56		6		false		           6    put onto them.  There's a site, for example, in the				false

		1456						LN		56		7		false		           7    East Bay where homes and stuff were allowed to be				false

		1457						LN		56		8		false		           8    built but there was a restriction on planting fruit				false

		1458						LN		56		9		false		           9    trees until contamination was completely removed, and				false

		1459						LN		56		10		false		          10    you couldn't do that.  So you still had your				false

		1460						LN		56		11		false		          11    residential -- you still were doing the residential				false

		1461						LN		56		12		false		          12    use but there was still a restriction on that.				false

		1462						LN		56		13		false		          13             So there is some confusion with our note of				false

		1463						LN		56		14		false		          14    what exactly was meant -- kind of the thought brought				false

		1464						LN		56		15		false		          15    up earlier of unrestricted and residential, do they go				false

		1465						LN		56		16		false		          16    hand in hand?  Is it automatically if you get				false

		1466						LN		56		17		false		          17    residential use, do you automatically have				false

		1467						LN		56		18		false		          18    unrestricted use?				false

		1468						LN		56		19		false		          19             So to alleviate some of that confusion and				false

		1469						LN		56		20		false		          20    the interpretation of that note, we pulled out the				false

		1470						LN		56		21		false		          21    unrestricted and we just have a residential.  Because				false

		1471						LN		56		22		false		          22    that's what note 4 is talking about, a residential				false

		1472						LN		56		23		false		          23    scenario and a screening-level scenario.				false

		1473						LN		56		24		false		          24             And that then turns it back into that project				false

		1474						LN		56		25		false		          25    manager and onto that project of really defining what				false

		1475						PG		57		0		false		page 57				false

		1476						LN		57		1		false		           1    that project is, where the contamination is located.				false

		1477						LN		57		2		false		           2    It's also typically when you do a risk assessment for				false

		1478						LN		57		3		false		           3    soil you evaluate the top ten feet because that's what				false

		1479						LN		57		4		false		           4    is considered for digging down like a swimming pool				false

		1480						LN		57		5		false		           5    for residential.  But there may be instances where you				false

		1481						LN		57		6		false		           6    maybe, you know, you may go down below ten feet				false

		1482						LN		57		7		false		           7    depending on if, you know, somebody comes through and				false

		1483						LN		57		8		false		           8    regrades, you know, or removes a bunch of the top soil				false

		1484						LN		57		9		false		           9    before they do their building or whatever.  So to				false

		1485						LN		57		10		false		          10    alleviate some of that confusion out there, we just				false

		1486						LN		57		11		false		          11    strictly remove the terminology "unrestricted land				false

		1487						LN		57		12		false		          12    use" from our note 4.				false

		1488						LN		57		13		false		          13             MR. LECLERC:  The notes are supposed to be				false

		1489						LN		57		14		false		          14    about risk assessment, not risk management and land				false

		1490						LN		57		15		false		          15    use and land use restrictions.  It's risk management.				false

		1491						LN		57		16		false		          16             MS. LE:  Right, yeah.				false

		1492						LN		57		17		false		          17             DR. GETTMANN:  Does that answer your				false

		1493						LN		57		18		false		          18    question?				false

		1494						LN		57		19		false		          19             MS. LE:  It does.				false

		1495						LN		57		20		false		          20             DR. GETTMANN:  Okay.				false

		1496						LN		57		21		false		          21             MR. SCHUMACHER:  Go ahead.				false

		1497						LN		57		22		false		          22             MR. BELL:  David Bell again, Air Force.				false

		1498						LN		57		23		false		          23             I have two points.  I'm glad you mentioned				false

		1499						LN		57		24		false		          24    that it's not going to be retroactive, but I suggest				false

		1500						LN		57		25		false		          25    you add clarifying language to why sites could be				false

		1501						PG		58		0		false		page 58				false

		1502						LN		58		1		false		           1    reopened.  You mentioned the five-year review, but as				false

		1503						LN		58		2		false		           2    you know there's a process where we have sites under				false

		1504						LN		58		3		false		           3    contract and they have a scope of work plan that's				false

		1505						LN		58		4		false		           4    been approved.  Would that be the -- be current				false

		1506						LN		58		5		false		           5    thought of the day and would that be subject to this				false

		1507						LN		58		6		false		           6    regulation?  This type of clarifying language might				false

		1508						LN		58		7		false		           7    need to be addressed.				false

		1509						LN		58		8		false		           8             Back to the actual toxicity factors, the way				false

		1510						LN		58		9		false		           9    this regulation is written, the most protective but				false

		1511						LN		58		10		false		          10    risk-management range, the NCP is designed to be				false

		1512						LN		58		11		false		          11    written with risk management of toxicity factors,				false

		1513						LN		58		12		false		          12    which is the best science, the most credible and				false

		1514						LN		58		13		false		          13    appropriate.  That's why IRIS was chosen as the Tier				false

		1515						LN		58		14		false		          14    1, quote/unquote, gold standard.				false

		1516						LN		58		15		false		          15             Please consider having additional language in				false

		1517						LN		58		16		false		          16    here that says that we're not misappropriating funds				false

		1518						LN		58		17		false		          17    to do cleanups based on a toxicity factor that's 30				false

		1519						LN		58		18		false		          18    years old when there's actually one that's now more				false

		1520						LN		58		19		false		          19    recent.  That's the way this, the regulation is				false

		1521						LN		58		20		false		          20    written as it stands.				false

		1522						LN		58		21		false		          21             MR. SCHUMACHER:  Response?				false

		1523						LN		58		22		false		          22             DR. GETTMANN:  Thank you.  We will definitely				false

		1524						LN		58		23		false		          23    be taking that back and discussing it.				false

		1525						LN		58		24		false		          24             Go ahead.				false

		1526						LN		58		25		false		          25             MS. GOLDBERG DAY:  This is Amy with Arcadis				false

		1527						PG		59		0		false		page 59				false

		1528						LN		59		1		false		           1    again.  With the toxicity, sometimes the most				false

		1529						LN		59		2		false		           2    scientifically defensible is not necessarily the				false

		1530						LN		59		3		false		           3    lowest.  So you're asking us to be below this				false

		1531						LN		59		4		false		           4    regardless of the science behind it?				false

		1532						LN		59		5		false		           5             MR. DEPIES:  Those would be scientifically				false

		1533						LN		59		6		false		           6    defensible.				false

		1534						LN		59		7		false		           7             MS. MURAI:  So you only have these three				false

		1535						LN		59		8		false		           8    choices though.  So it's only of those three.  You				false

		1536						LN		59		9		false		           9    don't get to pull in somebody else's number.  And we				false

		1537						LN		59		10		false		          10    chose these three because they're peer reviewed,				false

		1538						LN		59		11		false		          11    because they are federally or OEHHA developed and it				false

		1539						LN		59		12		false		          12    would only be after that peer review is complete.				false

		1540						LN		59		13		false		          13             MS. GOLDBERG DAY:  Sometimes it's not.				false

		1541						LN		59		14		false		          14             MS. MURAI:  I have heard this.  I was under				false

		1542						LN		59		15		false		          15    the impression that it actually wasn't a problem for				false

		1543						LN		59		16		false		          16    the ones where California's numbers are more				false

		1544						LN		59		17		false		          17    protective, but I don't know that for a fact so we can				false

		1545						LN		59		18		false		          18    check into that.				false

		1546						LN		59		19		false		          19             MS. GOLDBERG DAY:  It's not always the case.				false

		1547						LN		59		20		false		          20             MS. MURAI:  If you have particular ones you				false

		1548						LN		59		21		false		          21    want to tell me about, we can check those out.  We're				false

		1549						LN		59		22		false		          22    more than happy to look at any proposed language or				false

		1550						LN		59		23		false		          23    revisions that we all have.  And I'd rather use this				false

		1551						LN		59		24		false		          24    meeting to the most and get that from you and solicit				false

		1552						LN		59		25		false		          25    that from you because we're not adverse to considering				false

		1553						PG		60		0		false		page 60				false

		1554						LN		60		1		false		           1    revisions.				false

		1555						LN		60		2		false		           2             That's the whole point of this meeting is				false

		1556						LN		60		3		false		           3    saying, what do you see?  What do you have problems				false

		1557						LN		60		4		false		           4    with?  Why?  And thank you for telling us that.  And				false

		1558						LN		60		5		false		           5    how do you want to see it fixed?				false

		1559						LN		60		6		false		           6             Because if we have five different options,				false

		1560						LN		60		7		false		           7    it's easier for us to talk about what option you				false

		1561						LN		60		8		false		           8    propose and why then to say, well, it was this				false

		1562						LN		60		9		false		           9    problem.  Maybe this would do it.  So --				false

		1563						LN		60		10		false		          10             MR. HUME:  The point is we're seeking the				false

		1564						LN		60		11		false		          11    best science.				false

		1565						LN		60		12		false		          12             MS. MURAI:  And we believe that the OSWER				false

		1566						LN		60		13		false		          13    directive does allow for when it comes down to that				false

		1567						LN		60		14		false		          14    cleanup decision, it allows for the best professional				false

		1568						LN		60		15		false		          15    judgment and using the best science so that's why we				false

		1569						LN		60		16		false		          16    feel we're within the OSWER directive.				false

		1570						LN		60		17		false		          17             MR. NARLOCH:  How does it do that?  Codify				false

		1571						LN		60		18		false		          18    it?				false

		1572						LN		60		19		false		          19             MR. SCHUMACHER:  I'm sorry.  Can you stand				false

		1573						LN		60		20		false		          20    again and give your name?				false

		1574						LN		60		21		false		          21             MR. NARLOCH:  How does the remedial project				false

		1575						LN		60		22		false		          22    (unintelligible) less protective toxicity document for				false

		1576						LN		60		23		false		          23    if it's codified that thou shalt use the most				false

		1577						LN		60		24		false		          24    protective value?				false

		1578						LN		60		25		false		          25             MS. MURAI:  You're very correct.  The project				false

		1579						PG		61		0		false		page 61				false

		1580						LN		61		1		false		           1    manager does not -- well, let me say this.  The				false

		1581						LN		61		2		false		           2    project managers will do these calculations using the				false

		1582						LN		61		3		false		           3    most protective.  However the actual cleanup decisions				false

		1583						LN		61		4		false		           4    are left to being within the risk management arena and				false

		1584						LN		61		5		false		           5    that is within the best professional judgment of the				false

		1585						LN		61		6		false		           6    project managers.  So I believe the OSWER directive				false

		1586						LN		61		7		false		           7    allows more flexibility than what we're looking for				false

		1587						LN		61		8		false		           8    but our current and existing program for decades has				false

		1588						LN		61		9		false		           9    been to look at what is the most protective and we do				false

		1589						LN		61		10		false		          10    look at what's the best science, and so we're looking				false

		1590						LN		61		11		false		          11    to anchor what we do have now.				false

		1591						LN		61		12		false		          12             MR. NARLOCH:  And you'll retain your current				false

		1592						LN		61		13		false		          13    policies?				false

		1593						LN		61		14		false		          14             MS. MURAI:  Yes.  And for instance, we had				false

		1594						LN		61		15		false		          15    one number that was very old, the PCE number that was				false

		1595						LN		61		16		false		          16    used in the screening example but that recently got				false

		1596						LN		61		17		false		          17    updated and we're very pleased that OEHHA was able to				false

		1597						LN		61		18		false		          18    move that peer review out and complete that				false

		1598						LN		61		19		false		          19    evaluation, so that was a major concern of ours.				false

		1599						LN		61		20		false		          20             They have not updated the TCE number for				false

		1600						LN		61		21		false		          21    trichloroethylene, I think it is.  And we would not				false

		1601						LN		61		22		false		          22    use that because it is not more protective than IRIS:				false

		1602						LN		61		23		false		          23    Those are the two I can remember off the top of my				false

		1603						LN		61		24		false		          24    head.  The rest I claim lawyer, and I don't know.				false

		1604						LN		61		25		false		          25             MR. NARLOCH:  There are other examples of				false

		1605						PG		62		0		false		page 62				false

		1606						LN		62		1		false		           1    OEHHA toxicity values based on very old science.				false

		1607						LN		62		2		false		           2    There are IRIS values (unintelligible).				false

		1608						LN		62		3		false		           3             MS. MURAI:  Well, you're not automatically				false

		1609						LN		62		4		false		           4    choosing OEHHA.  I believe you're choosing the more				false

		1610						LN		62		5		false		           5    protective of those but certainly it may well be that				false

		1611						LN		62		6		false		           6    when it comes to actual risk management decision				false

		1612						LN		62		7		false		           7    making, the difference won't make a difference in the				false

		1613						LN		62		8		false		           8    remedy.  It may be that because the risk range is				false

		1614						LN		62		9		false		           9    broad enough, you will get to is that remedy that				false

		1615						LN		62		10		false		          10    would have been defensible either way.  I don't know				false

		1616						LN		62		11		false		          11    because, again, I claim lawyer, but --				false

		1617						LN		62		12		false		          12             MR. NARLOCH:  There are other issues, for				false

		1618						LN		62		13		false		          13    example, the OEHHA clarifies VOCs differently than EPA				false

		1619						LN		62		14		false		          14    and DTSC.  And recently we have found some errors on				false

		1620						LN		62		15		false		          15    OEHHA's toxicity database, brought it to their				false

		1621						LN		62		16		false		          16    attention and they agreed that there were errors.  My				false

		1622						LN		62		17		false		          17    point in that is when you correct things like that,				false

		1623						LN		62		18		false		          18    but first of all they got caught and identified and				false

		1624						LN		62		19		false		          19    brought to the attention of (unintelligible) but, if				false

		1625						LN		62		20		false		          20    there's things like that that are codified, how do				false

		1626						LN		62		21		false		          21    you, DTSC, make that right?				false

		1627						LN		62		22		false		          22             MS. MURAI:  We change the rules.  We make an				false

		1628						LN		62		23		false		          23    exception.  We do a Section 100 or we do a rulemaking				false

		1629						LN		62		24		false		          24    to do an appropriate change as necessary.  One idea				false

		1630						LN		62		25		false		          25    was proposed was that perhaps DTSC should pull the				false

		1631						PG		63		0		false		page 63				false

		1632						LN		63		1		false		           1    appropriate peer-reviewed materials and numbers out of				false

		1633						LN		63		2		false		           2    OEHHA, you know, get the actual first download so we				false

		1634						LN		63		3		false		           3    can actually vet everything and then make it something				false

		1635						LN		63		4		false		           4    that is on our website.  So there's no worry about				false

		1636						LN		63		5		false		           5    pulling, inadvertently getting connected to the wrong				false

		1637						LN		63		6		false		           6    document in the OEHHA database.  Do you think that				false

		1638						LN		63		7		false		           7    that would be good or more helpful?				false

		1639						LN		63		8		false		           8             MR. NARLOCH:  Yeah, very much so.				false

		1640						LN		63		9		false		           9             MS. MURAI:  Okay.  Thank you.				false

		1641						LN		63		10		false		          10             MR. STOKER:  This is Chris.  I think that				false

		1642						LN		63		11		false		          11    answers the earlier question of how it changes your				false

		1643						LN		63		12		false		          12    workload.				false

		1644						LN		63		13		false		          13             MS. MURAI:  I'm here for another few years.				false

		1645						LN		63		14		false		          14             MR. STOKER:  There's the workload.				false

		1646						LN		63		15		false		          15             MS. MURAI:  It just is --				false

		1647						LN		63		16		false		          16             DR. GETTMANN:  It would definitely initially				false

		1648						LN		63		17		false		          17    change our workload to download these documents and				false

		1649						LN		63		18		false		          18    then put it in, then it would just be a maintenance				false

		1650						LN		63		19		false		          19    status for that.				false

		1651						LN		63		20		false		          20             MR. STOKER:  But are you doing -- are you				false

		1652						LN		63		21		false		          21    doing the review?				false

		1653						LN		63		22		false		          22             MS. MURAI:  No.				false

		1654						LN		63		23		false		          23             MR. STOKER:  So you're cross-checking that				false

		1655						LN		63		24		false		          24    actual good science was used for the number that you				false

		1656						LN		63		25		false		          25    then recommend?  I mean I can use TCE as a perfect				false

		1657						PG		64		0		false		page 64				false

		1658						LN		64		1		false		           1    example.  We all know, everybody in this room knows				false

		1659						LN		64		2		false		           2    what's going on with the science right there.  So				false

		1660						LN		64		3		false		           3    which number do you put on for TCE with the				false

		1661						LN		64		4		false		           4    uncertainties and everything else that has gone on				false

		1662						LN		64		5		false		           5    with the National Academy of Science, OEHHA's own				false

		1663						LN		64		6		false		           6    review, how do you move forward with that number?				false

		1664						LN		64		7		false		           7             MS. MURAI:  I think the present status is we,				false

		1665						LN		64		8		false		           8    for TCE, we use the IRIS value.  That's it, I think.				false

		1666						LN		64		9		false		           9    Because that gives more protection.				false

		1667						LN		64		10		false		          10             DR. GETTMANN:  OEHHA has used that value for				false

		1668						LN		64		11		false		          11    their Prop 65 program.				false

		1669						LN		64		12		false		          12             MR. STOKER:  And they also issued a set of				false

		1670						LN		64		13		false		          13    comments that they didn't agree with the science that				false

		1671						LN		64		14		false		          14    based it.				false

		1672						LN		64		15		false		          15             DR. GETTMANN:  Yeah, so --				false

		1673						LN		64		16		false		          16             MR. STOKER:  So I mean now I'm stuck.  Did we				false

		1674						LN		64		17		false		          17    use good science?  You know, your point initially we				false

		1675						LN		64		18		false		          18    want to use the best science -- I'm just using that as				false

		1676						LN		64		19		false		          19    an example.				false

		1677						LN		64		20		false		          20             DR. GETTMANN:  No, that makes sense.				false

		1678						LN		64		21		false		          21             MR. STOKER:  So I'm just saying if you're				false

		1679						LN		64		22		false		          22    going to post something on the website and say this is				false

		1680						LN		64		23		false		          23    what we recommend but you're also going to do a peer				false

		1681						LN		64		24		false		          24    review of it, that it is the most protective and				false

		1682						LN		64		25		false		          25    applicable.				false

		1683						PG		65		0		false		page 65				false

		1684						LN		65		1		false		           1             DR. GETTMANN:  Well --				false

		1685						LN		65		2		false		           2             MS. MURAI:  Well, let's back up a sec because				false

		1686						LN		65		3		false		           3    just to be clear and I think everyone knows this,				false

		1687						LN		65		4		false		           4    we're not looking to be the most protective ever				false

		1688						LN		65		5		false		           5    claimed or ever said.  Right?  We're only looking at				false

		1689						LN		65		6		false		           6    the three values and looking for the most protective				false

		1690						LN		65		7		false		           7    among those three values because they have already				false

		1691						LN		65		8		false		           8    been peer reviewed.				false

		1692						LN		65		9		false		           9             It sounds like there's been some question				false

		1693						LN		65		10		false		          10    about past peer review quality for some of these				false

		1694						LN		65		11		false		          11    numbers, but even that said we're going to go with				false

		1695						LN		65		12		false		          12    what we have in front of us because we need solutions				false

		1696						LN		65		13		false		          13    and we need things that work.  And it may not be				false

		1697						LN		65		14		false		          14    perfect but it's going to at least be a set path				false

		1698						LN		65		15		false		          15    forward.  And if we have to do fixes, we have to do				false

		1699						LN		65		16		false		          16    fixes.  But, to us, having a single statewide standard				false

		1700						LN		65		17		false		          17    is far better than having differential standards and				false

		1701						LN		65		18		false		          18    some people more protective than others statewide.				false

		1702						LN		65		19		false		          19             MR. HUME:  We appreciate your comments.				false

		1703						LN		65		20		false		          20             MR. STOKER:  Is it a widespread problem?  Are				false

		1704						LN		65		21		false		          21    you running into this like, you know, 400 sites in LA				false

		1705						LN		65		22		false		          22    and they all have different toxicity values?				false

		1706						LN		65		23		false		          23             MR. HUME:  Our concern is that it might				false

		1707						LN		65		24		false		          24    become a widespread problem.				false

		1708						LN		65		25		false		          25             MS. MURAI:  It is affecting my workload				false

		1709						PG		66		0		false		page 66				false

		1710						LN		66		1		false		           1    sufficiently that I'm willing to invest this time on				false

		1711						LN		66		2		false		           2    this project to close that concern and hopefully head				false

		1712						LN		66		3		false		           3    off that argument in the future.				false

		1713						LN		66		4		false		           4             MR. LECLERC:  It may not be the number of				false

		1714						LN		66		5		false		           5    sites but it's certainly the size.				false

		1715						LN		66		6		false		           6             MS. MURAI:  Yes, and I --				false

		1716						LN		66		7		false		           7             MR. STOKER:  I heard an earlier comment that				false

		1717						LN		66		8		false		           8    indicated why you're doing this.				false

		1718						LN		66		9		false		           9             MS. MURAI:  Yes.  And I'm just --				false

		1719						LN		66		10		false		          10             MR. STOKER:  Nothing to do with the private,				false

		1720						LN		66		11		false		          11    private influence.				false

		1721						LN		66		12		false		          12             MS. MURAI:  Correct.  We just prefer to be				false

		1722						LN		66		13		false		          13    able to have a single statewide standard within the				false

		1723						LN		66		14		false		          14    state and I prefer to limit my future work on --				false

		1724						LN		66		15		false		          15             MR. DEPIES:  Consistent with state policies.				false

		1725						LN		66		16		false		          16             MS. GOLDBERG DAY:  How does this affect PCPs				false

		1726						LN		66		17		false		          17    because I've worked on sites multiple chemicals and				false

		1727						LN		66		18		false		          18    when it comes to PCPs, DTSC says we want EPA to				false

		1728						LN		66		19		false		          19    oversee that.  I've had two risk assessments with two				false

		1729						LN		66		20		false		          20    different points of departure, one to appease DTSC and				false

		1730						LN		66		21		false		          21    one to appease EPA.  Same site.				false

		1731						LN		66		22		false		          22             MR. LECLERC:  Is that Tosco?				false

		1732						LN		66		23		false		          23             MS. GOLDBERG DAY:  Yes.				false

		1733						LN		66		24		false		          24             MR. LECLERC:  So cleanups under Tosco are not				false

		1734						LN		66		25		false		          25    delegated to the state so --				false

		1735						PG		67		0		false		page 67				false

		1736						LN		67		1		false		           1             MS. GOLDBERG DAY:  So that won't change.				false

		1737						LN		67		2		false		           2             DR. GETTMANN:  No, no.				false

		1738						LN		67		3		false		           3             MR. SCHUMACHER:  Go ahead.				false

		1739						LN		67		4		false		           4             MR. WHITE:  This is Chuck again.  I was				false

		1740						LN		67		5		false		           5    concerned about the comment that, you know, sometimes				false

		1741						LN		67		6		false		           6    there has been errors found in one of these three				false

		1742						LN		67		7		false		           7    methods.  And I assume it's not widespread but there				false

		1743						LN		67		8		false		           8    is -- have you thought about the provision or the				false

		1744						LN		67		9		false		           9    possibility of putting a provision to allow variance				false

		1745						LN		67		10		false		          10    from these three in the event that some information				false

		1746						LN		67		11		false		          11    shows that might be an outlier and be able to consider				false

		1747						LN		67		12		false		          12    it?  Because without putting these in regulations you				false

		1748						LN		67		13		false		          13    have more flexibility than you do if they are in				false

		1749						LN		67		14		false		          14    regulations and you talked about doing a Section 100				false

		1750						LN		67		15		false		          15    rulemaking as a way of getting around that problem.				false

		1751						LN		67		16		false		          16             But it seems to me if there was a process				false

		1752						LN		67		17		false		          17    that would allow a variance -- I'm not even sure your				false

		1753						LN		67		18		false		          18    existing variance authority in the statute is				false

		1754						LN		67		19		false		          19    applicable to this kind of thing, but I would like to				false

		1755						LN		67		20		false		          20    hear what your opinion is on that, not necessarily				false

		1756						LN		67		21		false		          21    today but at some point in time.  But is there a				false

		1757						LN		67		22		false		          22    (unintelligible) whatever it is to allow a variance				false

		1758						LN		67		23		false		          23    for this kind of thing if necessary.				false

		1759						LN		67		24		false		          24             MR. DEPIES:  On face value that sounds like				false

		1760						LN		67		25		false		          25    an appropriate approach.  But on second thought, that				false

		1761						PG		68		0		false		page 68				false

		1762						LN		68		1		false		           1    puts us in a role of evaluating OEHHA's approach for				false

		1763						LN		68		2		false		           2    setting toxicity criteria, which we don't do.  So it's				false

		1764						LN		68		3		false		           3    something, it's definitely something --				false

		1765						LN		68		4		false		           4             MR. LECLERC:  It's something to think about.				false

		1766						LN		68		5		false		           5    I mean if it has, if somehow in the course of our				false

		1767						LN		68		6		false		           6    business we find that this doesn't work for because of				false

		1768						LN		68		7		false		           7    errors or some other unforeseen circumstance, is a				false

		1769						LN		68		8		false		           8    variance possible?				false

		1770						LN		68		9		false		           9             MR. WHITE:  Right.				false

		1771						LN		68		10		false		          10             MR. LECLERC:  We will look at that.				false

		1772						LN		68		11		false		          11             MR. WHITE:  I was just taking an example				false

		1773						LN		68		12		false		          12    where they actually came to you and they both agreed,				false

		1774						LN		68		13		false		          13    both OEHHA and the party that there was -- something				false

		1775						LN		68		14		false		          14    needed to be resolved or corrected and that kind of				false

		1776						LN		68		15		false		          15    situation would seem like it would scream for a				false

		1777						LN		68		16		false		          16    variance.				false

		1778						LN		68		17		false		          17             MR. LECLERC:  Ordinarily a variance can be				false

		1779						LN		68		18		false		          18    done with state law.				false

		1780						LN		68		19		false		          19             MR. WHITE:  Right.				false

		1781						LN		68		20		false		          20             MR. LECLERC:  Assuming that it's not a				false

		1782						LN		68		21		false		          21    federal law there's not -- does not conflict with				false

		1783						LN		68		22		false		          22    federal law that we can't provide a variance on.				false

		1784						LN		68		23		false		          23             MR. WHITE:  Right.				false

		1785						LN		68		24		false		          24             MR. LECLERC:  But we will look into that.				false

		1786						LN		68		25		false		          25             DR. GETTMANN:  And I'm not sure what errors				false

		1787						PG		69		0		false		page 69				false

		1788						LN		69		1		false		           1    that were found that you pointed out and that you had				false

		1789						LN		69		2		false		           2    talked to OEHHA, but I know that within HERO we have				false

		1790						LN		69		3		false		           3    found -- we have found errors in their database where				false

		1791						LN		69		4		false		           4    the number that is reported is not actually the number				false

		1792						LN		69		5		false		           5    that's supposed to be reported because their document				false

		1793						LN		69		6		false		           6    says something else.				false

		1794						LN		69		7		false		           7             So those are errors that we within HERO have				false

		1795						LN		69		8		false		           8    actually found and pointed out to them and they are				false

		1796						LN		69		9		false		           9    very receptive and say, oh, yeah, that is an error on				false

		1797						LN		69		10		false		          10    our part.  Things happen or we forgot to upload this				false

		1798						LN		69		11		false		          11    or we hadn't gotten around to that.  So they've been				false

		1799						LN		69		12		false		          12    very receptive to those type of errors that we have				false

		1800						LN		69		13		false		          13    found because we have found those errors.				false

		1801						LN		69		14		false		          14             MR. BELL:  One more quick one.  David Bell.				false

		1802						LN		69		15		false		          15    Okay.  Actually two.  It was brought up about cost.  I				false

		1803						LN		69		16		false		          16    don't know, is there a state regulation to assess				false

		1804						LN		69		17		false		          17    fiscal impact?				false

		1805						LN		69		18		false		          18             MS. MURAI:  That is part of the rulemaking				false

		1806						LN		69		19		false		          19    package, yeah.				false

		1807						LN		69		20		false		          20             MR. BELL:  So that will be forthcoming?				false

		1808						LN		69		21		false		          21             MS. MURAI:  It would be, yeah, be no change				false

		1809						LN		69		22		false		          22    from existing practice.  So I'm not quite sure how we				false

		1810						LN		69		23		false		          23    do that but that would be part of the rulemaking				false

		1811						LN		69		24		false		          24    records.				false

		1812						LN		69		25		false		          25             MR. BELL:  Schedule -- so you haven't really				false

		1813						PG		70		0		false		page 70				false

		1814						LN		70		1		false		           1    started the clock.  Is there a DTSC rule that you have				false

		1815						LN		70		2		false		           2    a year to -- is there a state rule applied when				false

		1816						LN		70		3		false		           3    promulgating regulations of one year from the issuance				false

		1817						LN		70		4		false		           4    of the draft regulation?				false

		1818						LN		70		5		false		           5             MS. MURAI:  Which has not happened yet.				false

		1819						LN		70		6		false		           6             MR. DEPIES:  One year from the draft.				false

		1820						LN		70		7		false		           7             MR. BELL:  Maybe early March.				false

		1821						LN		70		8		false		           8             MS. MURAI:  Yes.  Depends on what kind of				false

		1822						LN		70		9		false		           9    revisions we get and markups we get.				false

		1823						LN		70		10		false		          10             MR. WHITE:  It also triggers things like 45				false

		1824						LN		70		11		false		          11    day public comment period.				false

		1825						LN		70		12		false		          12             MS. MURAI:  Yes.  It's all part of that part				false

		1826						LN		70		13		false		          13    2-1, second or third to last leg.				false

		1827						LN		70		14		false		          14             MR. BELL:  So our best friend PCE just went				false

		1828						LN		70		15		false		          15    through peer review.				false

		1829						LN		70		16		false		          16             MS. MURAI:  Yes.				false

		1830						LN		70		17		false		          17             DR. GETTMANN:  Yes.				false

		1831						LN		70		18		false		          18             MR. BELL:  Before that it wasn't peer				false

		1832						LN		70		19		false		          19    reviewed and if this was an action we would have				false

		1833						LN		70		20		false		          20    been -- I don't know -- peer reviewed?				false

		1834						LN		70		21		false		          21             MS. MURAI:  It might have been peer reviewed.				false

		1835						LN		70		22		false		          22             DR. GETTMANN:  It was peer reviewed.  It had				false

		1836						LN		70		23		false		          23    been peer reviewed before by OEHHA.  The value was				false

		1837						LN		70		24		false		          24    from 1991 that was a peer-reviewed value.  There were				false

		1838						LN		70		25		false		          25    comments and everything with that.  And then IRIS went				false

		1839						PG		71		0		false		page 71				false

		1840						LN		71		1		false		           1    through and did their own peer review more recently				false

		1841						LN		71		2		false		           2    and released their value in 2012.				false

		1842						LN		71		3		false		           3             Since the 1991 value was released there was				false

		1843						LN		71		4		false		           4    another study that was done and the IRIS value relies				false

		1844						LN		71		5		false		           5    heavily or uses that study to derive toxicity				false

		1845						LN		71		6		false		           6    criteria.  OEHHA has since gone through, looked at				false

		1846						LN		71		7		false		           7    that 1996 study, did their analysis and derived a new				false

		1847						LN		71		8		false		           8    toxicity criteria for inhalation.  It's basically the				false

		1848						LN		71		9		false		           9    same value as before, you know, very slight				false

		1849						LN		71		10		false		          10    difference, but they did take a look at all of the new				false

		1850						LN		71		11		false		          11    science that had come out since they had done their				false

		1851						LN		71		12		false		          12    1991 study.				false

		1852						LN		71		13		false		          13             MS. MURAI:  And OEHHA actually ran the newer				false

		1853						LN		71		14		false		          14    study's data through their model so like the IRIS				false

		1854						LN		71		15		false		          15    number, all the data is now considered and it just --				false

		1855						LN		71		16		false		          16    it essentially reaffirmed the OEHHA number.				false

		1856						LN		71		17		false		          17             MR. DEPIES:  The earlier numbers.				false

		1857						LN		71		18		false		          18             MS. MURAI:  So it was very, very close.  It				false

		1858						LN		71		19		false		          19    was like --				false

		1859						LN		71		20		false		          20             DR. GETTMANN:  The old number was 6.1-6 to				false

		1860						LN		71		21		false		          21    per micrograms per meter cubed.  The new number is				false

		1861						LN		71		22		false		          22    5.9.  So it's again basically the same value for				false

		1862						LN		71		23		false		          23    purposes if anybody that's worried that it's going to				false

		1863						LN		71		24		false		          24    affect their sites, it doesn't.				false

		1864						LN		71		25		false		          25             MR. SCHUMACHER:  In the far back, come				false

		1865						PG		72		0		false		page 72				false

		1866						LN		72		1		false		           1    forward if you would.  And your name also and				false

		1867						LN		72		2		false		           2    affiliation?				false

		1868						LN		72		3		false		           3             MS. KOEPKE:  Hi, Dawn Koepke, McHugh Koepke				false

		1869						LN		72		4		false		           4    and Associates on behalf of California Council for				false

		1870						LN		72		5		false		           5    Environmental and Economic Balance.  And I apologize.				false

		1871						LN		72		6		false		           6    I had a conflict and I arrived late.  But on behalf of				false

		1872						LN		72		7		false		           7    those I represent, I recommend there being a longer				false

		1873						LN		72		8		false		           8    extended comment period.  Considering the holidays,				false

		1874						LN		72		9		false		           9    personal travel, both for myself and my members,				false

		1875						LN		72		10		false		          10    additional time would be greatly appreciated.				false

		1876						LN		72		11		false		          11             Further, given the extensive comments I know				false

		1877						LN		72		12		false		          12    you received today and I'm starting to hear just				false

		1878						LN		72		13		false		          13    verbally from my members, it would be really helpful				false

		1879						LN		72		14		false		          14    and I think certainly beneficial for all of us to have				false

		1880						LN		72		15		false		          15    the opportunity to see revised drafts prior to going				false

		1881						LN		72		16		false		          16    into the formal rulemaking stage to give some				false

		1882						LN		72		17		false		          17    additional time to deal with some of these concerns,				false

		1883						LN		72		18		false		          18    particularly, you know, around the inconsistency with				false

		1884						LN		72		19		false		          19    being subject to seeing and view the regulation and				false

		1885						LN		72		20		false		          20    what the intent was versus the regulating community				false

		1886						LN		72		21		false		          21    and how they perceive the changes to be beyond what				false

		1887						LN		72		22		false		          22    they have contemplated.  With that, again, we urge a				false

		1888						LN		72		23		false		          23    longer comment period.  We would be happy to put in a				false

		1889						LN		72		24		false		          24    formal written request for that.  Thank you and we				false

		1890						LN		72		25		false		          25    will follow up.				false

		1891						PG		73		0		false		page 73				false

		1892						LN		73		1		false		           1             DR. GETTMANN:  I have a quick question.  I				false

		1893						LN		73		2		false		           2    mean we have heard it multiple times from many people				false

		1894						LN		73		3		false		           3    for a longer comment period.  Would anybody care to				false

		1895						LN		73		4		false		           4    give us a -- if we would extend it to the end of				false

		1896						LN		73		5		false		           5    January, how -- what is it that you guys are looking				false

		1897						LN		73		6		false		           6    for for a revised comment period?  How long?				false

		1898						LN		73		7		false		           7             MS. KOEPKE:  I can't speak for others.  I				false

		1899						LN		73		8		false		           8    think to the end of January would be very helpful.				false

		1900						LN		73		9		false		           9             DR. GETTMANN:  Okay.				false

		1901						LN		73		10		false		          10             MS. KOEPKE:  I think at least for myself and				false

		1902						LN		73		11		false		          11    my members, I think we would be able to meet that				false

		1903						LN		73		12		false		          12    deadline.				false

		1904						LN		73		13		false		          13             DR. GETTMANN:  Okay.				false

		1905						LN		73		14		false		          14             MS. KOEPKE:  Just with, again, the holidays,				false

		1906						LN		73		15		false		          15    an additional couple of weeks would be very helpful.				false

		1907						LN		73		16		false		          16             DR. GETTMANN:  Okay.				false

		1908						LN		73		17		false		          17             MR. UMENHOFER:  Tom Umenhofer.  I would				false

		1909						LN		73		18		false		          18    concur with that.  That would be very helpful,				false

		1910						LN		73		19		false		          19    particularly since if you would give us kind of your				false

		1911						LN		73		20		false		          20    thoughts on when you may be coming out with a draft.				false

		1912						LN		73		21		false		          21             DR. GETTMANN:  Right.				false

		1913						LN		73		22		false		          22             MR. SCHUMACHER:  Any other comments about				false

		1914						LN		73		23		false		          23    extending the comment period?  No?				false

		1915						LN		73		24		false		          24             MR. WHITE:  The other issue was, okay, when				false

		1916						LN		73		25		false		          25    is the formal comment period and you guys go back				false

		1917						PG		74		0		false		page 74				false

		1918						LN		74		1		false		           1    behind closed doors and recraft some language, will				false

		1919						LN		74		2		false		           2    you commit to being able to do that informally for the				false

		1920						LN		74		3		false		           3    next iterations?				false

		1921						LN		74		4		false		           4             MR. LECLERC:  I don't think we'll commit to				false

		1922						LN		74		5		false		           5    that.  I think we can commit to the end of January for				false

		1923						LN		74		6		false		           6    comments to be able to craft this, but I think going				false

		1924						LN		74		7		false		           7    back out again for informal workshop affects our time				false

		1925						LN		74		8		false		           8    line substantially.  I think that's something that we				false

		1926						LN		74		9		false		           9    do need to go back and think about because it's a much				false

		1927						LN		74		10		false		          10    more substantial ask than an extension.  So I think we				false

		1928						LN		74		11		false		          11    can certainly grant extension to this informal part.				false

		1929						LN		74		12		false		          12             MR. WHITE:  Take it under consideration.				false

		1930						LN		74		13		false		          13             MR. LECLERC:  Yes, absolutely.				false

		1931						LN		74		14		false		          14             MS. KOEPKE:  We would welcome the opportunity				false

		1932						LN		74		15		false		          15    to extend, even if it's not a full formal workshop as				false

		1933						LN		74		16		false		          16    is the case right now, given the opportunity to see a				false

		1934						LN		74		17		false		          17    revision based on the conversations today, I mean,				false

		1935						LN		74		18		false		          18    understanding that you're going to see the written				false

		1936						LN		74		19		false		          19    comments on the current draft, we have got -- from				false

		1937						LN		74		20		false		          20    what we have seen based on today that maybe there is				false

		1938						LN		74		21		false		          21    some difference of, you know, perspective about what				false

		1939						LN		74		22		false		          22    it says and doesn't say and to work on even in a kind				false

		1940						LN		74		23		false		          23    of formal comment period closing such as that could				false

		1941						LN		74		24		false		          24    provide an opportunity to see the revised draft, even				false

		1942						LN		74		25		false		          25    if just an initial, and still meet that timeline.  So				false

		1943						PG		75		0		false		page 75				false

		1944						LN		75		1		false		           1    I would concur with that point.  Thank you.				false

		1945						LN		75		2		false		           2             MR. UMENHOFER:  Again just to -- Tom				false

		1946						LN		75		3		false		           3    Umenhofer.  Again, to reinforce that as I can tell you				false

		1947						LN		75		4		false		           4    as I stand here today because I'll be at least				false

		1948						LN		75		5		false		           5    providing comments for our association, those are				false

		1949						LN		75		6		false		           6    along the lines of the comments they're going to have				false

		1950						LN		75		7		false		           7    for clarity, pretty much what you heard today.				false

		1951						LN		75		8		false		           8             MR. LECLERC:  We appreciate that.				false

		1952						LN		75		9		false		           9             MS. MURAI:  Yes, thank you.				false

		1953						LN		75		10		false		          10             DR. GETTMANN:  Thank you.				false

		1954						LN		75		11		false		          11             MR. SCHUMACHER:  Okay.  Now we're going to				false

		1955						LN		75		12		false		          12    move into something new.  The standard.  We're going				false

		1956						LN		75		13		false		          13    to have a little break first and five or ten-minute				false

		1957						LN		75		14		false		          14    break.  What do people think?  Ten minute break?				false

		1958						LN		75		15		false		          15    Okay.  Come back about five of, five of 3.  Okay?				false

		1959						LN		75		16		false		          16    Thank you, all.				false

		1960						LN		75		17		false		          17             (Break taken.)				false

		1961						LN		75		18		false		          18             MR. SCHUMACHER:  Take your seats, please.				false

		1962						LN		75		19		false		          19             We will have Vivian Murai start us off with a				false

		1963						LN		75		20		false		          20    little introduction to the narrative standard and what				false

		1964						LN		75		21		false		          21    we're looking for in our discussions on this topic.				false

		1965						LN		75		22		false		          22             MS. MURAI:  So, hi.  Thanks again for meeting				false

		1966						LN		75		23		false		          23    with us on this.  And here's another time where we				false

		1967						LN		75		24		false		          24    saying, okay, give us all your thoughts.  Another way				false

		1968						LN		75		25		false		          25    that we could achieve the same but better -- I hate to				false

		1969						PG		76		0		false		page 76				false

		1970						LN		76		1		false		           1    say better -- but more protective level, we would				false

		1971						LN		76		2		false		           2    essentially -- we're trying to do the same thing,				false

		1972						LN		76		3		false		           3    require that where more protective the OEHHA level be				false

		1973						LN		76		4		false		           4    able to trump IRIS.				false

		1974						LN		76		5		false		           5             And one way to do that and have it apply to				false

		1975						LN		76		6		false		           6    federal NPL site, federally owned NPL site, would be				false

		1976						LN		76		7		false		           7    to promulgate a narrative standard.  So it would be				false

		1977						LN		76		8		false		           8    the narrative equivalent of an MCL.  We're not looking				false

		1978						LN		76		9		false		           9    in any way with either version of our reg to trump				false

		1979						LN		76		10		false		          10    MCLs.  We're looking to stay to the side of MCLs.				false

		1980						LN		76		11		false		          11    MCLs would still apply for cleanups in water.				false

		1981						LN		76		12		false		          12             But where we're talking about soil, indoor				false

		1982						LN		76		13		false		          13    air, you know, with the regular stuff that you would				false

		1983						LN		76		14		false		          14    encounter in a 6.5, sorry, Chapter 6.5 of the Health				false

		1984						LN		76		15		false		          15    and Safety Code or Chapter 6.8 for cleanup, we would				false

		1985						LN		76		16		false		          16    be looking to impose this narrative standard that				false

		1986						LN		76		17		false		          17    would be based on the use of the more protective				false

		1987						LN		76		18		false		          18    toxicity criteria.  So the goal is the same but				false

		1988						LN		76		19		false		          19    another way to achieve it and have it potentially				false

		1989						LN		76		20		false		          20    apply to the federally owned NPL site would be to have				false

		1990						LN		76		21		false		          21    a narrative standard.				false

		1991						LN		76		22		false		          22             I think what's been passed out has been				false

		1992						LN		76		23		false		          23    either an excerpt of or the entire Water Board				false

		1993						LN		76		24		false		          24    resolution 92-49 and that is publicly available.  I				false

		1994						LN		76		25		false		          25    believe I found it using Google the other day so there				false

		1995						PG		77		0		false		page 77				false

		1996						LN		77		1		false		           1    are two different handouts coming around but they are				false

		1997						LN		77		2		false		           2    of the same document.  The section 3G which is at the				false

		1998						LN		77		3		false		           3    bottom it looks like page 6 but if you have only the				false

		1999						LN		77		4		false		           4    two pager, it's the back side.				false

		2000						LN		77		5		false		           5             MR. DEPIES:  It says page 6 on your document,				false

		2001						LN		77		6		false		           6    the page you're looking at.				false

		2002						LN		77		7		false		           7             MS. MURAI:  Yeah.  3G has been deemed to be a				false

		2003						LN		77		8		false		           8    requirement that would apply to a cleanup at an NPL				false

		2004						LN		77		9		false		           9    site.  And so it is an example of -- it's the example				false

		2005						LN		77		10		false		          10    we have of what a narrative standard would be.				false

		2006						LN		77		11		false		          11             And so we figure industry has dealt with this				false

		2007						LN		77		12		false		          12    narrative standard and they might actually know how				false

		2008						LN		77		13		false		          13    they would want to see ours if we were to introduce it				false

		2009						LN		77		14		false		          14    by a narrative standard instead of through this select				false

		2010						LN		77		15		false		          15    the most protective of the tox criteria below.				false

		2011						LN		77		16		false		          16             And it's also possible this is going to be a				false

		2012						LN		77		17		false		          17    really short discussion because it would take a lot				false

		2013						LN		77		18		false		          18    more pondering, which I felt it did on my part, and				false

		2014						LN		77		19		false		          19    but we wanted to pose the idea so that if you have				false

		2015						LN		77		20		false		          20    thoughts already brewing about it we could benefit				false

		2016						LN		77		21		false		          21    from them and have a chance to propose that.				false

		2017						LN		77		22		false		          22             MR. WHITE:  By 3G are you referring to that				false

		2018						LN		77		23		false		          23    paragraph that is G, "Ensure that dischargers..."				false

		2019						LN		77		24		false		          24             MS. MURAI:  Yes.  If you're on the two pager,				false

		2020						LN		77		25		false		          25    the part where it says -- 3 is not on there.				false

		2021						PG		78		0		false		page 78				false

		2022						LN		78		1		false		           1             MR. WHITE:  I see.				false

		2023						LN		78		2		false		           2             MS. MURAI:  Because you only have a 2.  You				false

		2024						LN		78		3		false		           3    have page 1 and page 6 of the resolution.				false

		2025						LN		78		4		false		           4             MR. WHITE:  Got it.  Thank you.				false

		2026						LN		78		5		false		           5             MS. MURAI:  Thank you for asking so it's				false

		2027						LN		78		6		false		           6    clear to everyone.				false

		2028						LN		78		7		false		           7             MR. DEPIES:  Can you state that clearly for				false

		2029						LN		78		8		false		           8    the webcast?				false

		2030						LN		78		9		false		           9             MS. MURAI:  If you're looking at Resolution				false

		2031						LN		78		10		false		          10    92-49 from the Water Board and I Googled Water Board				false

		2032						LN		78		11		false		          11    Resolution 92-49, is a public document and I believe				false

		2033						LN		78		12		false		          12    you should be able to find it.				false

		2034						LN		78		13		false		          13             I believe it's also on the Water Board's				false

		2035						LN		78		14		false		          14    ca.gov site and we apologize to the webcast folks that				false

		2036						LN		78		15		false		          15    we're not having -- we could have it up on the screen				false

		2037						LN		78		16		false		          16    but we kind of thought folks here couldn't read it				false

		2038						LN		78		17		false		          17    anyway.  So -- but we're looking at page 6 of that PDF				false

		2039						LN		78		18		false		          18    and the section with the capital G as in George that				false

		2040						LN		78		19		false		          19    has been deemed in prior cleanups to be a requirement				false

		2041						LN		78		20		false		          20    that applies.  And so we would be looking to emulate				false

		2042						LN		78		21		false		          21    that, have it apply to a federal NPL site.				false

		2043						LN		78		22		false		          22             Is that enough?				false

		2044						LN		78		23		false		          23             MR. DEPIES:  Right.  One little				false

		2045						LN		78		24		false		          24    clarification.  When you Google it, it also comes up				false

		2046						LN		78		25		false		          25    in the first ten or so pages as the hearing, summary				false

		2047						PG		79		0		false		page 79				false

		2048						LN		79		1		false		           1    of the hearing, so for those who Google it you have to				false

		2049						LN		79		2		false		           2    dig deeper into the PDF that shows up on the website				false

		2050						LN		79		3		false		           3    until you get to the actual resolution that was				false

		2051						LN		79		4		false		           4    adopted in October of 1996.  Then go to subsection G				false

		2052						LN		79		5		false		           5    on page 6.  I just remembered that when I called it up				false

		2053						LN		79		6		false		           6    this morning.				false

		2054						LN		79		7		false		           7             MS. MURAI:  Okay.  So I don't see hands				false

		2055						LN		79		8		false		           8    shooting up into the air with exuberance.				false

		2056						LN		79		9		false		           9             MR. DEPIES:  If you're not prepared to do it				false

		2057						LN		79		10		false		          10    here, again if you could provide any, we would love				false

		2058						LN		79		11		false		          11    any input you have in the form of comments or just				false

		2059						LN		79		12		false		          12    informal email to me.				false

		2060						LN		79		13		false		          13             MS. LE:  Michelle Le, PG&E again.  So is the				false

		2061						LN		79		14		false		          14    thought that you would go through the regulatory				false

		2062						LN		79		15		false		          15    process with regulations or amend this?				false

		2063						LN		79		16		false		          16             MS. MURAI:  These are two alternative				false

		2064						LN		79		17		false		          17    regulations that we would put through.  It would have				false

		2065						LN		79		18		false		          18    to be formally promulgated to be able to apply to the				false

		2066						LN		79		19		false		          19    federally owned land so it would have to be a reg or a				false

		2067						LN		79		20		false		          20    statute regardless.  It's just a matter of what form				false

		2068						LN		79		21		false		          21    it takes, whether it would take the form of --				false

		2069						LN		79		22		false		          22             DR. GETTMANN:  You said something about amend				false

		2070						LN		79		23		false		          23    this.  This, what has been handed out, is strictly an				false

		2071						LN		79		24		false		          24    example that we're working off of.  So there would be				false

		2072						LN		79		25		false		          25    no amending any of this.				false

		2073						PG		80		0		false		page 80				false

		2074						LN		80		1		false		           1             MS. MURAI:  The Water Board document.				false

		2075						LN		80		2		false		           2             DR. GETTMANN:  Yeah, this is the Water				false

		2076						LN		80		3		false		           3    Board's document.  We're using this as an example to				false

		2077						LN		80		4		false		           4    start to face ours so the regulation would be DTSC's				false

		2078						LN		80		5		false		           5    narrative standard, not -- you know, this is just an				false

		2079						LN		80		6		false		           6    example.				false

		2080						LN		80		7		false		           7             MR. DEPIES:  It's our first alternate is what				false

		2081						LN		80		8		false		           8    we handed out and put on the website.  And our second				false

		2082						LN		80		9		false		           9    alternate alternative would be a form of the				false

		2083						LN		80		10		false		          10    resolution the way it's been written in the				false

		2084						LN		80		11		false		          11    resolution.				false

		2085						LN		80		12		false		          12             MS. MURAI:  Ours would be a narrative				false

		2086						LN		80		13		false		          13    standard that would be our own and it would be				false

		2087						LN		80		14		false		          14    analogous to the Water Board resolution.  We would not				false

		2088						LN		80		15		false		          15    change the Water Board resolution.				false

		2089						LN		80		16		false		          16             MR. LECLERC:  It would be completely				false

		2090						LN		80		17		false		          17    independent of 92-49.				false

		2091						LN		80		18		false		          18             DR. GETTMANN:  Yeah.				false

		2092						LN		80		19		false		          19             MS. MURAI:  Exactly.  It's just that we know				false

		2093						LN		80		20		false		          20    92-49, the section 3G has been accepted as binding on				false

		2094						LN		80		21		false		          21    a federal NPL site and so this would be an example of				false

		2095						LN		80		22		false		          22    one that has worked before.  So we would be seeking to				false

		2096						LN		80		23		false		          23    follow in its footsteps.				false

		2097						LN		80		24		false		          24             MR. HUME:  It wouldn't be chaptered in the				false

		2098						LN		80		25		false		          25    same place.				false

		2099						PG		81		0		false		page 81				false

		2100						LN		81		1		false		           1             MS. MURAI:  No, because it's not chaptered				false

		2101						LN		81		2		false		           2    because it's not a reg.				false

		2102						LN		81		3		false		           3             MR. DEPIES:  Yeah, this is a resolution.				false

		2103						LN		81		4		false		           4             MS. MURAI:  Yes, because we don't have a				false

		2104						LN		81		5		false		           5    board; at least not yet.				false

		2105						LN		81		6		false		           6             MR. SCHUMACHER:  Is it clear for you?				false

		2106						LN		81		7		false		           7             MS. LE:  Yes, thank you.				false

		2107						LN		81		8		false		           8             MR. SCHUMACHER:  Okay.  Anybody else, do you				false

		2108						LN		81		9		false		           9    have any -- I don't see a whole lot of hands				false

		2109						LN		81		10		false		          10    obviously.  This is giving you something to chew on.				false

		2110						LN		81		11		false		          11             MS. MURAI:  Again, like Kevin said, all				false

		2111						LN		81		12		false		          12    comments and ideas are welcome because it's always				false

		2112						LN		81		13		false		          13    easier to edit than to draft.  If we have examples to				false

		2113						LN		81		14		false		          14    mesh together that can often be helpful.				false

		2114						LN		81		15		false		          15             MR. DEPIES:  That includes seeking				false

		2115						LN		81		16		false		          16    clarification.  Just send me an email asking for some				false

		2116						LN		81		17		false		          17    clarification of what we presented here.  I'll respond				false

		2117						LN		81		18		false		          18    as well as I can.				false

		2118						LN		81		19		false		          19             MR. NARLOCH:  Bruce Narloch.  Do you consider				false

		2119						LN		81		20		false		          20    benefits to the narrative approach versus the				false

		2120						LN		81		21		false		          21    regulation?				false

		2121						LN		81		22		false		          22             MS. MURAI:  The benefit, assuming we could				false

		2122						LN		81		23		false		          23    actually come up with one, with language that would be				false

		2123						LN		81		24		false		          24    clear enough, the benefit would be that it is more				false

		2124						LN		81		25		false		          25    clearly applicable to federal NPL sites under US EPA				false

		2125						PG		82		0		false		page 82				false

		2126						LN		82		1		false		           1    guidance and it might potentially be less of an				false

		2127						LN		82		2		false		           2    argument for those sites to have it apply.  The effect				false

		2128						LN		82		3		false		           3    we would aim to have be exactly the same as the draft				false

		2129						LN		82		4		false		           4    discussion draft that we've already provided.  Our				false

		2130						LN		82		5		false		           5    mission is no different.				false

		2131						LN		82		6		false		           6             MR. SCHUMACHER:  And the process would be the				false

		2132						LN		82		7		false		           7    same.				false

		2133						LN		82		8		false		           8             MS. MURAI:  Correct.				false

		2134						LN		82		9		false		           9             MR. LECLERC:  It would be a draft regulation,				false

		2135						LN		82		10		false		          10    but it would look different.				false

		2136						LN		82		11		false		          11             MS. MURAI:  It would just be a different				false

		2137						LN		82		12		false		          12    form.  Same ideas, same crux.				false

		2138						LN		82		13		false		          13             MR. SCHUMACHER:  Same process.				false

		2139						LN		82		14		false		          14             MS. MURAI:  Yes.				false

		2140						LN		82		15		false		          15             MR. SCHUMACHER:  Okay.  Yes, ma'am?  Your				false

		2141						LN		82		16		false		          16    name again?				false

		2142						LN		82		17		false		          17             MS. KOEPKE:  Dawn Koepke again.  So to				false

		2143						LN		82		18		false		          18    clarify, it would be a draft regulation and would				false

		2144						LN		82		19		false		          19    model this language.  My comments before about wanting				false

		2145						LN		82		20		false		          20    to see perhaps a revision of the draft as one of the				false

		2146						LN		82		21		false		          21    steps before you go to rulemaking would be helpful to				false

		2147						LN		82		22		false		          22    see if that was an approach that you're seriously				false

		2148						LN		82		23		false		          23    looking at to see that actually fleshed out in DTSC's				false

		2149						LN		82		24		false		          24    purpose.				false

		2150						LN		82		25		false		          25             MR. DEPIES:  If we make substantial changes,				false

		2151						PG		83		0		false		page 83				false

		2152						LN		83		1		false		           1    we will certainly evaluate putting it out there for				false

		2153						LN		83		2		false		           2    another review.				false

		2154						LN		83		3		false		           3             MS. KOEPKE:  But as far as this narrative,				false

		2155						LN		83		4		false		           4    that language would practically mirror this language?				false

		2156						LN		83		5		false		           5             MR. DEPIES:  "Mirror" would be strong.				false

		2157						LN		83		6		false		           6             MS. MURAI:  "Mirror" would be strong because				false

		2158						LN		83		7		false		           7    then it would kind of be pointless.  The -- we don't				false

		2159						LN		83		8		false		           8    know what it looks like now because we have with other				false

		2160						LN		83		9		false		           9    obligations been unable to put it together and we				false

		2161						LN		83		10		false		          10    thought that we had a lot of expertise that might show				false

		2162						LN		83		11		false		          11    up and might help us figure out if that would even be				false

		2163						LN		83		12		false		          12    worth doing.  It is an idea that's been posed to us				false

		2164						LN		83		13		false		          13    that we should consider it because it is clearly				false

		2165						LN		83		14		false		          14    contemplated as applicable requirement be under				false

		2166						LN		83		15		false		          15    federal guidance so we felt we ought to consider it.				false

		2167						LN		83		16		false		          16    But we don't.  I don't know exactly what it would look				false

		2168						LN		83		17		false		          17    like.  The idea would be the same.  The gist would be				false

		2169						LN		83		18		false		          18    the same.  The application would be the same because				false

		2170						LN		83		19		false		          19    we're still only selecting for one number within, you				false

		2171						LN		83		20		false		          20    know, the whole risk assessment calculations.  So the				false

		2172						LN		83		21		false		          21    idea is the same.  Achieving that level of protection				false

		2173						LN		83		22		false		          22    is the same.				false

		2174						LN		83		23		false		          23             MS. KOEPKE:  Thank you.				false

		2175						LN		83		24		false		          24             MR. SCHUMACHER:  Okay?				false

		2176						LN		83		25		false		          25             MR. STOKER:  Chris Stoker again.				false

		2177						PG		84		0		false		page 84				false

		2178						LN		84		1		false		           1             My first stake, having you know just perused				false

		2179						LN		84		2		false		           2    these things is that a narrative provides you more				false

		2180						LN		84		3		false		           3    flexibility to address many of the nuances that we've				false

		2181						LN		84		4		false		           4    talked about with regards to each one of the sections.				false

		2182						LN		84		5		false		           5    Instead of having a single section which was action				false

		2183						LN		84		6		false		           6    levels, treating levels, remediation goals, points of				false

		2184						LN		84		7		false		           7    departure, those are all, as we discussed and I don't				false

		2185						LN		84		8		false		           8    want to go over it again -- but those are all four				false

		2186						LN		84		9		false		           9    separate things that in a narrative could actually be				false

		2187						LN		84		10		false		          10    discussed and defined and set forward in a narrative				false

		2188						LN		84		11		false		          11    in preamble to the narrative.				false

		2189						LN		84		12		false		          12             So I think, you know, in writing the				false

		2190						LN		84		13		false		          13    narrative, like the Water Board has done here you can				false

		2191						LN		84		14		false		          14    define what the waters are, you can define what the --				false

		2192						LN		84		15		false		          15    you can alleviate some of the confusion by having the				false

		2193						LN		84		16		false		          16    ability to have the definition sections and structure				false

		2194						LN		84		17		false		          17    of narrative.				false

		2195						LN		84		18		false		          18             I still think you have to be very precise				false

		2196						LN		84		19		false		          19    with the language, though, as we've discussed earlier.				false

		2197						LN		84		20		false		          20    But at least it gives you the ability to set that				false

		2198						LN		84		21		false		          21    forward in an inclusive document so that you can find				false

		2199						LN		84		22		false		          22    it all in one location.				false

		2200						LN		84		23		false		          23             MR. SCHUMACHER:  I think that's helpful.  I				false

		2201						LN		84		24		false		          24    see a hand going up.  Quick and curious.  Yes, sir?				false

		2202						LN		84		25		false		          25             MR. BELL:  David Bell, Air Force.				false

		2203						PG		85		0		false		page 85				false

		2204						LN		85		1		false		           1             If I review the document that the Water Board				false

		2205						LN		85		2		false		           2    and the Air Force put together on potential ARARs for				false

		2206						LN		85		3		false		           3    groundwater, surface water remediation and				false

		2207						LN		85		4		false		           4    specifically looked at 92-49, it's not universal				false

		2208						LN		85		5		false		           5    agreement that it's applicable in ARAR.				false

		2209						LN		85		6		false		           6             MS. MURAI:  No, only section 3G, I believe as				false

		2210						LN		85		7		false		           7    EPA said, would qualify.  Certain parts of the				false

		2211						LN		85		8		false		           8    resolution I believe they found to be procedural but				false

		2212						LN		85		9		false		           9    the substantive cleanup portion, I believe was Section				false

		2213						LN		85		10		false		          10    3G.				false

		2214						LN		85		11		false		          11             MR. BELL:  Okay.				false

		2215						LN		85		12		false		          12             MS. MURAI:  So I think that's why we're				false

		2216						LN		85		13		false		          13    focusing on this page 6.  But not that there aren't				false

		2217						LN		85		14		false		          14    other points of disagreement to be had.				false

		2218						LN		85		15		false		          15             MR. BELL:  Right.  And also we divide our				false

		2219						LN		85		16		false		          16    world into NPL and non-NPL so you might want to really				false

		2220						LN		85		17		false		          17    make sure that you cover the bases.				false

		2221						LN		85		18		false		          18             MS. MURAI:  Well, for us we would have it				false

		2222						LN		85		19		false		          19    cover all cleanup sites in California, so because of				false

		2223						LN		85		20		false		          20    that -- well, it would be all hazardous waste which is				false

		2224						LN		85		21		false		          21    our 6.5 and then 6.8, which is our state Superfund.				false

		2225						LN		85		22		false		          22             Then any other cleanup programs we have that				false

		2226						LN		85		23		false		          23    say do it under 6.8 would also be covered because if				false

		2227						LN		85		24		false		          24    you do it under 6.8, that's how you do it under 6.8.				false

		2228						LN		85		25		false		          25    So our coverage would be pretty extensive.  We would				false

		2229						PG		86		0		false		page 86				false

		2230						LN		86		1		false		           1    not be talking NPL or non-NPL in the narrative scheme.				false
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           1    December 12, 2016                         1:00 p.m.

           2

           3             MR. SCHUMACHER:  Good afternoon.  Welcome,

           4    everybody.  Glad you could make it.  My name is Nathan

           5    Schumacher.  I'm with DTSC and I'll facilitate our

           6    discussion today.  We'll be discussing all of what we

           7    present and any concerns or questions you may have.

           8    But before we do that, there are a few housekeeping

           9    introductions as well.

          10             First of all, let me introduce all the DTSC

          11    staff who will participate in this process today.

          12             MR. DEPIES:  Are we muted?

          13             MR. SCHUMACHER:  We're webcasting, so just so

          14    you know.

          15             (Discussion re webcasting settings)

          16             MR. SCHUMACHER:  As I said, I'm Nathan

          17    Schumacher.  I'm the lead facilitator in the

          18    discussion today.  I'm with DTSC.  Peter Bailey, who

          19    is just sitting right here, he will be our presenter.

          20    He also will be participating in the discussion.  He's

          21    a Senior Engineering Geologist Supervisor with the

          22    Department.

          23             Also participating and presenting will be

          24    Kimberly Gettmann.  She's a Toxicologist with us.

          25    She's to my right here.
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           1             Additionally, we have a number of other

           2    people who will be participating in the discussion.

           3    Vivian Murai who is an attorney, to Kim's left, and

           4    also Richard Hume, who is the Chief of the Landfills,

           5    Legacy Landfills Section of our department.  And then

           6    Ray LeClerc, Assistant Director will all be

           7    participating in the discussion.

           8             There are some housekeeping items.  First of

           9    all, to our left out those doors and down the hall to

          10    the right are the restrooms in case you might need

          11    that.  Also, I think everybody got copies of all the

          12    materials we're handing out.  But if you want

          13    refreshments, they're also in the back there, the back

          14    table by the door.  In case we have to evacuate for

          15    some reason, some emergency, God forbid, please follow

          16    our lead.  We will give you clear instructions.  There

          17    are a number of ways to go in and out of this room.

          18    So obviously you'll have to follow our lead if we have

          19    to leave for some reason, God forbid.

          20             So beyond that, Peter Bailey will be

          21    presenting for about 15 minutes; then after his

          22    presentation, we'll open for discussion.

          23             This is pre-rulemaking.  So we have no set

          24    regulation at this point that we're proposing.  We're

          25    open to whatever you have to share with us, any
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           1    concerns, questions.  We also have a comment form, so

           2    if something occurs to you after today's meeting,

           3    please feel free to send that in to us or email to

           4    Kevin Depies, who is our contact for this as well.

           5    And Kevin Depies is a project manager.  He'll be

           6    involved in the discussion as well as the others I

           7    mentioned earlier.

           8             Anything else?  I think that's it for now so

           9    I'll turn it over to Peter Bailey who will give a

          10    short presentation with Kimberly Gettmann.

          11             MR. BAILEY:  Thanks, Nathan.  My name is

          12    Peter Bailey.  I'm a Senior Engineering Geologist

          13    Supervisor for the Legacy Landfills office.  And as

          14    Nathan mentioned earlier, this is a pre-rulemaking

          15    workshop regarding toxicity criteria.  For those who

          16    are in the back, you probably can't see this screen.

          17    It's a little small for you but I'm on slide 3, which

          18    is about the proposed draft regulation, some

          19    highlights of it.

          20             It will be a new chapter or article within

          21    Division 4.5 of the California Code of Regulation

          22    Title 22, titled Human Health Toxicity Criteria For

          23    Cleanup.  It provides clear objectives for risk

          24    assessment and remediation goals and applies to all

          25    hazardous waste and hazardous substance cleanup sites
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           1    in California.

           2             You also got a handout of the proposed

           3    regulation.  This is what you -- a copy of what you

           4    got.  Also one of the key reasons why we're here is

           5    that the purpose of the proposed draft regulation is

           6    to codify DTSC's past and existing practice of

           7    applying the more protective toxicity criteria at all

           8    sites in California.

           9             Another key reason for the proposed draft

          10    regulation is to close a potential ambiguity for

          11    federally owned and Superfund sites.  So the key

          12    element in the toxicity criteria or the proposed rule

          13    is toxicity criteria.  And Dr. Kimberly Gettmann, I'll

          14    ask you to discuss a little bit about this.

          15             DR. GETTMANN:  Thank you, Peter.  Just to do

          16    a little bit of background so we're all on the same

          17    page here, as Peter mentioned, the key element of this

          18    proposed regulation right now are toxicity criteria.

          19    So how do we use these toxicity criteria here at DTSC?

          20    What are we doing with them?

          21             We use the toxicity criteria in our human

          22    health risk assessments, baseline post-closure site

          23    specific risk assessments.  We also use them when we

          24    develop risk-based screening levels, and they also do

          25    get used in developing cleanup goals or remediation
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           1    goals when a promulgated number is not available, such

           2    as the maximum contaminant level or MCL for water.

           3             So we have two different sets of toxicity

           4    criteria that we use.  One set of toxicity criteria

           5    addresses the noncancer component of a chemical, and

           6    those criteria are the amount of the chemical that one

           7    can ingest or breathe every day for a lifetime that is

           8    not anticipated to cause harmful effects.  Okay.

           9             Then the second type of toxicity criteria

          10    that we have are those that address the cancer

          11    component of chemicals, and the definition of that is

          12    it quantifies the upperbound estimate of the excess

          13    cancer risk resulting from a lifetime oral or

          14    continuous inhalation exposure to that chemical.

          15             So how do we use these or where do we get

          16    these toxicity criteria from?  Okay.  So at this date

          17    we have CalEPA, and underneath the umbrella of CalEPA,

          18    we have got several departments.  One of those

          19    departments is the Office of Environmental Health

          20    Hazard Assessment or OEHHA.  And OEHHA is tasked

          21    within CalEPA of developing and setting the toxicity

          22    criteria that are used within our profiles.  And these

          23    toxicity criteria are peer-reviewed criteria that get

          24    used in the prop 65 program, the Hot Spots program,

          25    and we use them here in our cleanup program.
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           1             So if you look at the federal level, our

           2    counterparts there at US EPA, and you have multiple

           3    departments under US EPA.  And one of those

           4    departments is NCEA/ORD, which is National Center For

           5    Environmental Assessment within the Office of Research

           6    and Development.  And what ORD -- within ORD, there's

           7    what they call the information risk -- Integrated Risk

           8    Information Systems, sorry, or IRIS program.  And what

           9    IRIS has been tasked with for EPA is to develop and

          10    set those toxicity criteria that are used within EPA's

          11    programs and their regional office for hazardous waste

          12    cleanups.

          13             Occasionally -- so we have got a bunch of

          14    chemicals but not chemicals that have been evaluated

          15    by IRIS and so there's not a toxicity criteria in our

          16    database for all chemicals.  When that happens, US EPA

          17    has another department called the Superfund

          18    Remediation and Technology Innovation or Superfund

          19    program.  And within that program, if a chemical you

          20    have on a site does not have an IRIS value, it can be

          21    requested for that chemical to be evaluated and

          22    reviewed and for then the Superfund program to develop

          23    that toxicity criteria.  Those criteria are called

          24    provisional peer-reviewed toxicity values for

          25    Superfund or PPRTVs.
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           1             So you can see we have got multiple sources

           2    for toxicity criteria that can be used for the risk

           3    assessments as I mentioned or the cleanup goals from

           4    the previous slide.  So what do we do here at DTSC?

           5             What DTSC's practice has been in the past and

           6    what current practice is and what our future practice

           7    is to use the toxicity criteria from the more health

           8    protective source.  And so I'm going to turn this

           9    presentation back over to Peter who will kind of go

          10    into more detail on how this regulation is envisioned

          11    shows our current practice and proposed practice.

          12             MR. BAILEY:  Thank you, Kim.

          13             So just to reiterate what Kim said, so it has

          14    been and continues to be DTSC's practice to use the

          15    more health protective value in the event OEHHA and

          16    IRIS values are protective and use them in human

          17    health risk assessment documents in California.  So

          18    this is a practice that both DTSC and the US EPA

          19    Region 9 have been using since 1994 in California.

          20             So now DTSC wants to codify this practice.

          21    We want to close a possible ambiguity on federally

          22    owned sites and Superfund sites.  And to do that our

          23    intent is to memorialize practice in the draft

          24    proposed regulation by first setting a point of

          25    departure for screening levels and remediation goals
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           1    at an incremental excess lifetime cancer risk of 1

           2    times 10-6 and a cumulative hazardous index of 1.

           3    Second, to use the more health protective

           4    peer-reviewed toxicity criteria from the sources Kim

           5    mentioned earlier in the blue boxes, including OEHHA,

           6    IRIS and the PPRTV.

           7             So, a little bit of background or rationale

           8    for the proposed regulation.  In 2003 EPA issued a

           9    directive on federal level establishing a hierarchy

          10    for assessing risk in Superfund sites.  The directive

          11    indicates that if available, IRIS toxicity criteria

          12    would be used and if it was not available in that tier

          13    1 level, that it would go -- use the next level, which

          14    would be the PPRTV or the Provisional Peer Reviewed

          15    Toxicity Value under EPA and so forth down to other

          16    toxicity values available by the state, in our case,

          17    into OEHHA.

          18             So also the directive requires remedial

          19    project managers to use their best professional

          20    judgment.  So, this was written to allow states to

          21    choose the more protective toxicity criteria than

          22    IRIS.  So recently however, federally -- a federal

          23    landowner and responsible party has unilaterally

          24    applied a strict interpretation of the hierarchy and

          25    proposed remedy using a less protective IRIS value.
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           1    So DTSC invoked the formal dispute process and opposes

           2    this approach.  So DTSC's solution is to develop a

           3    regulation that requires the same level of protection

           4    across all sites in California, consistent with the

           5    last decades of practice.

           6             So I know that's a mouthful but this is an

           7    example.  You see this table shows a particular

           8    screening level for PCE, PCE indoor air screening

           9    levels in micrograms per cubic meter based on OEHHA

          10    toxicity criteria and IRIS toxicity criteria for

          11    commercial and industrial.  That screening level was 2

          12    for OEHHA based and 47 for IRIS based, which is the

          13    IRIS base is 20 times -- more than 20 times the OEHHA

          14    and that's over an order of magnitude difference.

          15             So what this is showing is there's a

          16    potential for two sites side-by-side in California,

          17    for example, one private and one other federal having

          18    two different screening levels.  So without the

          19    proposed regulation, different screening levels at

          20    different sites provides unequal protection to the

          21    public and potentially allows undesirable exposure to

          22    human health.

          23             So we just wanted to introduce that DTSC

          24    would like to propose the concept of a narrative

          25    standard that incorporates the required toxicity


                                                                      12
�



           1    criteria in the regulation as an alternative approach.

           2    And, you know, Nathan will bring it up later, but we

           3    would like to open up for discussion and talk about

           4    the proposed regulation first and then later introduce

           5    and discuss the narratives -- a narrative standard.

           6             So the next steps are first we need to finish

           7    the regulation development.  This is pre,

           8    pre-development right now.  That's what we were

           9    working on and then go in and collect and consider the

          10    preruling requirements or comments that you submit and

          11    then we go to revised regulation for formal

          12    rulemaking.  And then after that, then we go into the

          13    expected rulemaking activities, which there would be

          14    another comment period and also hearings in Northern

          15    and Southern California, followed up by the submittal

          16    to the California Office of Administrative Law review

          17    and adoption of the final rules.

          18             MR. WHITE:  I have a question.

          19             MR. BAILEY:  Can you save it, Chuck?

          20             This is the last slide.  We have DTSC is

          21    accepting comments until January 16th.  Please email

          22    your comments to Kevin Depies right here and I'll

          23    leave this screen up if you need to write down the

          24    information.

          25             So with that, I'm going to turn it over to
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           1    Nathan to facilitate the discussion.  Can you wait

           2    until we get to that?

           3             MR. SCHUMACHER:  Okay.  Before we start the

           4    discussion, Ray LeClerc would like to say a few words.

           5             MR. LECLERC:  I think we took this

           6    opportunity to get some input early on in the process

           7    so we can take people's comments in before we actually

           8    go to formal rulemaking.  So this is an important part

           9    of our process, so we would like all to participate

          10    and ask questions.  Feel free as this is a free forum

          11    and people should be able to share their thoughts and

          12    ask whatever questions you like and be able to offer

          13    up any information you have.  And then we'll take all

          14    that in and then go to formal rulemaking.  So I want

          15    to encourage everyone's participation.

          16             MR. SCHUMACHER:  Including those sitting in

          17    the back, too.

          18             MR. LECLERC:  Yes.  And we're here till 4 so

          19    there should be plenty of time for everyone to engage.

          20    I guess we'll start with Chuck.

          21             DR. GETTMANN:  So everybody does realize,

          22    sorry, we do have a court reporter who is recording

          23    this.  It's, you know, just for -- he's taking it down

          24    so we will have a court reporter recording it so just

          25    so you guys are aware for anybody that speaks that we
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           1    do have a court reporter.  Also, too, if you can make

           2    sure that when you do speak if you introduce yourself

           3    and clearly state so that we can make sure we get your

           4    name and everything, we appreciate that.

           5             MR. WHITE:  This is being webcast but it's

           6    not being recorded?

           7             DR. GETTMANN:  Right.

           8             MR. SCHUMACHER:  Right, so again what Kim

           9    just said, please state your full name and any

          10    affiliations you have when you speak.

          11             MR. LECLERC:  We're not recording it.

          12             MR. SCHUMACHER:  We're not recording it;

          13    that's right.

          14             MS. MURAI:  One last thing.  Sorry, Chuck.

          15             This IRP meeting with the email address is

          16    not what we're doing today.  Okay.  Do not pay

          17    attention to that.  Please do not use that IRP meeting

          18    thing because that's not going to get to us.  Please

          19    use Kevin's email address that's in the actually

          20    legible print on your slide.  Thank you.

          21             MR. SCHUMACHER:  State your name.

          22             MR. WHITE:  Yes, Chuck White.  I'm a private

          23    consultant.  I'm also on the DTSC's Community

          24    Protection and Hazardous Waste Reduction Advisory

          25    Committee, and we have been meeting a lot on issues
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           1    related to reducing the amount of waste that's

           2    disposed of in landfills.

           3             And of course I'm curious about how this is

           4    going to affect cleanup levels because of course the

           5    lower cleanup levels you have result in more waste

           6    that could potentially have to be disposed of in a

           7    landfill or something else be done with it.

           8             And I've perused that capacity for a

           9    clarifying question, because I'm frankly a person --

          10    and I'm sure not the only one in this room who is

          11    personally confused about what the -- how the

          12    screening levels relate to cleanup levels.  I would

          13    think that that whole issue needs to be very clearly

          14    articulated before these regulations are adopted.  An

          15    example that I saw recently in the Sacramento Bee was

          16    related to that shooting range over by central

          17    Sacramento that had these lead levels in it and people

          18    were referring to the screening levels of 80 parts per

          19    million as a cleanup level.  And I thought that was

          20    kind of strange and I didn't see any rebuttal from

          21    anybody to that effect.

          22             So there's clearly misinformation out there

          23    or misunderstanding, certainly the way I have a

          24    misunderstanding.  So when I raised my hand earlier, I

          25    was actually, when you first raised the issue of
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           1    setting screening levels and setting cleanup levels,

           2    it would be helpful, I mean I know for me and perhaps

           3    for others, if the Department could articulate how the

           4    screening levels relate to cleanup levels and the area

           5    that I've been looking at on this advisory committee

           6    has to do with all kinds of contaminants, organic and

           7    inorganic, but the whole exide lead acid battery thing

           8    is going to -- is going to be cleanup levels set for

           9    that.

          10             There has been talk -- when I first started

          11    working for the Department back in 1982 the cleanup

          12    level was 1,000 parts per million because that was the

          13    lead hazardous waste regulatory.  And then EPA came

          14    along with lead, for example, of about 400 parts per

          15    million, and then there has been talk of we should be

          16    lower down to 150.  And the screening level for lead

          17    as I understand I think is based upon this kind of

          18    process you're talking about codifying and

          19    regulations, is 80 parts per million.

          20             So we've got cleanups going back to the '80s

          21    that were cleaned up to 1,000 parts per million.  And

          22    if you're setting the lowest possible screening level

          23    and that somehow triggers the cleanup level, are we

          24    going to be going back and excavating all of Los

          25    Angeles down to the ocean because of all the historic
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           1    lead deposition that was there?  So it seems to me

           2    before you go forward and adopt regulations like you

           3    are proposing, there needs to be a clear understanding

           4    about how this all fits into the overall risk

           5    assessment and cleanup strategy, including screening

           6    levels, and agree on those.

           7             I know I went on and on, but if you can help

           8    me at least with the differentiation between screening

           9    levels and cleanup level, that would be really

          10    helpful.  Thank you.

          11             DR. GETTMANN:  Definitely.  I will go ahead

          12    and start and you guys can pitch in.  So for screening

          13    levels, screening levels are set at 1 times 10-6 risk

          14    for cancer and a hazard of 1 for noncancer.  And

          15    that's the initial process for screening sites to see

          16    if there is a potential concern or we need to move the

          17    site forward with a risk assessment.

          18             MR. WHITE:  Based upon in the case of lead,

          19    ingestion?

          20             DR. GETTMANN:  Yes.  And for -- well, for

          21    lead we have, yeah, for ingestion.  And so the

          22    toxicity criteria is not the only value that goes into

          23    developing that risk-based concentration.  There's

          24    exposure time.  There's exposure frequency.  There's

          25    body weight, if this is soil or water.  There's
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           1    breathing, you know, the amount of hours if it's air.

           2    So there's other components that go into it.

           3             The toxicity criteria is just one component

           4    that goes into determining what your risk-based

           5    screening concentration is going to be.  Okay.  So

           6    what we're trying to do is to fix that one component.

           7    The site specific -- you know, so for the screening

           8    level, we've got our set of default exposure

           9    parameters.  So, for a residential, it's 26 years, 350

          10    days a year, assuming a 24-hour exposure.  Okay.  So

          11    those are the default parameters that both US EPA and

          12    DTSC uses when we set our risk-based screening levels.

          13             When we go to a cleanup value, a cleanup

          14    goal, that may or may not be the same as that

          15    risk-based screening level.  Or it may be a different

          16    value depending on site specific conditions.  What

          17    would change in that would be the exposure times, the

          18    exposure frequencies.  The site case managers, the

          19    project managers, and the team for that site have the

          20    ability to determine what is site specific for that

          21    site.

          22             So you still have, when you develop a cleanup

          23    goal, your exposure frequency, your -- let's see,

          24    frequency and, you know, the days that are there, your

          25    hours, your days.  So those values may change.  Let's
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           1    say your site is strictly going to be a residential or

           2    a recreational area.

           3             There are other land-use covenants on that

           4    site, restrictions on that site.  So you can develop a

           5    cleanup goal for that site for a chemical that may not

           6    be the same as that risk-based concentration initially

           7    because they have put other restrictions on there to

           8    prohibit activities or prohibit exposure.  Does that

           9    make sense?

          10             MR. WHITE:  It's helpful, but I don't -- are

          11    there -- are there regulations that lay out this

          12    process of selecting a cleanup level based upon all

          13    available information and parameters that might be at

          14    the site?  Because we're talking about adopting a

          15    regulation here but I was not aware that the process

          16    you just described is in regulation as law.

          17             MR. DEPIES:  Let me elaborate then on what

          18    Kim was saying in answering your question.  For

          19    instance our cleanup program is modeled under

          20    Superfund program, EPA Superfund program.  And that's

          21    based on the National Contingency Plan, the NCP, which

          22    actually describes the process for evaluating a site

          23    and selecting the remedy for that site.  And so as Kim

          24    said, we'll use a screening level to get us an initial

          25    indication of whether or not there's a problem at a
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           1    site, if the contamination might be at levels that

           2    were of concern.  And then it's up to the project

           3    managers then to utilize the various information that

           4    you're gathering from the investigation, whether it's

           5    a site investigation or a remedial investigation or

           6    similar.

           7             And our schools program would be the same.

           8    In coming up with our remediation goal, I actually put

           9    together a bullet list of things that I use and I

          10    don't even think this is comprehensive.  I whipped

          11    this out a couple of hours ago.  The NCP allows you to

          12    evaluate all these inputs in determining what would be

          13    an appropriate level.  And here are some of the things

          14    I look at:  Site complexity, media that are impacted,

          15    the data confidence, the data density, exposure

          16    pathways, potential property uses, contaminant type,

          17    public input, economics of cleanup, conformance to

          18    California state policy, assurance of projected long

          19    term future use of a site and assurance of projected

          20    long term site security.

          21             We use those to determine do we want to

          22    select a remediation goal that's closer to the point

          23    of departure, 1 times 10-6 for cumulative risk or if

          24    instead we might allow a less restrictive cleanup goal

          25    or remediation goal that would then put us in the risk
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           1    range which is described in the NCP, 1 times 10-6,

           2    10-4.

           3             MR. WHITE:  Well, I understand the NCP and

           4    the requirement that those relate, and I'm not even

           5    sure of the federal regulations or federal guidelines,

           6    but I'm just curious that we've got a federal process

           7    but they don't use OEHHA cleanup standards for the

           8    federal process.  But you're talking about marrying a

           9    cleanup level by OEHHA with the federal process that

          10    California has adopted.

          11             I mean, I'm just thinking out loud, because

          12    I'm just -- I'm really concerned that we're going to

          13    find ourselves at cleanup levels that are going to be

          14    generating cleanups that -- and I don't disagree --

          15             MR. DEPIES:  Sorry.  I actually could answer

          16    that really quickly.  We're not changing what we have

          17    been doing for the last 20, 30 years.  We're trying to

          18    codify what we have been doing.  So we're not trying

          19    to -- we're not selecting lower values based on this

          20    process.

          21             MR. WHITE:  When I started working for the

          22    DTSC in '82, 1,000 was the cleanup level.

          23             MS. MURAI:  But that's not based on this

          24    process.

          25             MR. WHITE:  I understand that.
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           1             MS. MURAI:  It's based strictly on the

           2    science that's evolved since then.  So that is a

           3    scientifically different driven issue that certainly I

           4    think, as someone with kids, I very much appreciate.

           5    But the short answer is we follow the analytical

           6    outline and process that's in the NCP and it is

           7    federal regulation.

           8             Our statute under 68 requires us to be

           9    compliant with federal guidance, federal regs, and

          10    federal law.  And we try to do that carefully and even

          11    if the words are not the same under our corrective

          12    action process, we try to satisfy the same analytical

          13    tenets and benchmarks so that our decisions are

          14    defensible.

          15             So when we have been saying that we're just

          16    trying to codify existing practice, that's all we're

          17    doing.  It happens to be one particular input into an

          18    equation under the risk assessment guidance that the

          19    feds have and we are just anchoring that one number in

          20    accordance with our existing practice for the last

          21    three decades.  So understandably, yes, in some cases

          22    it will be a lower number.  Where the OEHHA number is

          23    not more protective than the federal number, the IRIS

          24    number will reign, and that is certainly true for T,

          25    as in "Tom," CE.
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           1             MR. WHITE:  I don't disagree with what you

           2    said.  My only point here is that I'm on this advisory

           3    committee for the Department to try to figure out a

           4    way to reduce hazardous waste being disposed of in

           5    landfills.  I get what you're saying.

           6             At the same time, if the Department is coming

           7    up with cleanup standards that are ever more, ever

           8    more, then you by necessity are going to be generating

           9    more ways that's going to have to be either managed or

          10    treated or disposed of in landfills.  An example that

          11    we're looking at is like DDT cleanup which

          12    historically has been excavated and hauled off to

          13    landfills for disposal.

          14             We have been looking at a supercritical water

          15    oxidation process, back of the envelope calculations

          16    to do the Montrose chemical site to levels that people

          17    want to see cleaned up.  You would take 10 to 15 years

          18    of 24 hours a day running a supercritical oxidation

          19    that has about 100 to 150 decibels of noise going on

          20    in that neighborhood for that period of time at a cost

          21    that's probably about 20 times the disposal cost of

          22    excavating that and hauling it away to a landfill.

          23             Now that may be the best way to go in, all

          24    things being considered, but I'm just wondering how a

          25    policy of rigidly putting these in regulations to
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           1    force ever lower screening standards and ever lower

           2    cleanup levels is going to match with the department's

           3    goal to reduce the disposal of hazardous waste in

           4    landfills.  I just think you ought to evaluate that

           5    as far as this ruling making.

           6             MR. LECLERC:  We appreciate that, Chuck, but

           7    I think the concept of reducing waste at the landfill

           8    wasn't at the cost of protectiveness.

           9             MR. WHITE:  I don't disagree with you.

          10             MR. LECLERC:  So I think our concept was we

          11    would not compromise on the protectiveness.  And this

          12    rule is about protectiveness.

          13             MR. WHITE:  Right.

          14             MS. MURAI:  And it's not necessarily always

          15    evolving down necessarily, because, as science,

          16    scientific studies are produced that might produce

          17    different information.  For instance, we might learn

          18    about bioavailability later on as we have with certain

          19    compounds.

          20             The information may change that may drive the

          21    number to a different place, and we will then revisit

          22    that as appropriate.  And certainly we're first and

          23    foremost only looking to peer-reviewed values so it's

          24    not just that a study can come up and, boom, the

          25    number changes.  So there are some checks and balances
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           1    there.

           2             MR. BAILEY:  That's already been a practice

           3    we have been doing for years.

           4             DR. GETTMANN:  There's several people in the

           5    back that have had their hands raised.

           6             MR. SCHUMACHER:  Right there, sir.  Yes, you.

           7             MR. NARLOCH:  You just described a number of

           8    parameters that --

           9             MR. SCHUMACHER:  Could you introduce

          10    yourself?

          11             MR. NARLOCH:  Bruce Narloch with MWH.  And

          12    you were describing a number of parameters that --

          13             MR. SCHUMACHER:  Since we have a large room,

          14    can you stand?  I'm sorry.

          15             MR. DEPIES:  Otherwise the webcast may not

          16    hear you also.

          17             MR. NARLOCH:  So you described a number of

          18    parameters that a project manager would evaluate in

          19    deciding appropriate rules for a site, anticipated

          20    exposure pathways, cost of cleanup, et cetera.  What I

          21    thought I heard you say was that the project manager

          22    might select a less restrictive point of departure

          23    from NCP.  Cleanup goal might be different.  Did I

          24    understand you correctly?

          25             MR. DEPIES:  Well, the NCP allows for us to
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           1    select cleanup goals that fall within a risk range but

           2    the target is to go towards a cumulative risk of 1

           3    times 10-6.  That's one of the reasons it's called a

           4    point of departure.

           5             MR. NARLOCH:  So if that point of departure

           6    of 1 times 10-6 is codified, how do you set that risk

           7    level?

           8             MR. DEPIES:  What we're codifying is the

           9    application of using that 1 times 10-6 for developing

          10    screening levels.  That's part of it.

          11             MR. LECLERC:  We're not intending to change

          12    the NCP.

          13             MR. DEPIES:  Absolutely not.

          14             MS. MURAI:  We're not setting a risk level

          15    for cleanups.  We're merely anchoring the bottom of

          16    the risk range or the top of the risk -- down to the

          17    bottom of the risk.  We're anchoring the bottom of the

          18    risk range.  We're not setting the risk level for

          19    cleanup.  Will that help?

          20             MR. STOKER:  It doesn't read that way.

          21             MS. MURAI:  We're open to edits.

          22             MR. SCHUMACHER:  One at a time.  Your name,

          23    please?

          24             MR. STOKER:  Yeah, Chris Stoker with

          25    Equipoise Corp.  The whole reason I flew here this
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           1    week was because of how this was written.  I'm looking

           2    at 69000.2 and the heading says action levels,

           3    screening levels, remediation goals, and point of

           4    departure.

           5             And everything that reads thereafter is all

           6    based on 1 times 10-6 for a cumulative HI of 1.  So

           7    there is some departure with the NCP in the sense that

           8    there's no discussion about management range.  There's

           9    a point of departure so de minimis, but there's not a

          10    discussion about a management alternative, there's no

          11    discussion about particular land use conditions.  You

          12    know we closed many sites in California obviously, all

          13    of us, at something other than 1 times 10-6.  And so,

          14    that if you're going to codify 1 times 10-6,

          15    clarification needs to be put in here as to how you

          16    keep interpreting point of departure.  Because I can

          17    tell you every one of my clients freaked out when they

          18    saw that.

          19             MR. WHITE:  If you go back and evaluate all

          20    the sites that were being done at 1 times 10-3, and

          21    reevaluate them because you're going to apply this

          22    uniformly across all cleanup sites in the state, if I

          23    heard you correctly at the beginning.  Are you serious

          24    about that?

          25             MR. HUME:  Are you objecting to the term
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           1    point of departure?

           2             MR. STOKER:  No.  No, I wonder -- I would

           3    like to see clarification.  Point of departure is

           4    really for the screening levels.

           5             MS. MURAI:  Yes, it is.

           6             MR. STOKER:  Okay.  Then after the screening

           7    levels you go through the typical process of RIFS or

           8    maybe just the FS at that point, you come up with your

           9    remedial action plan and your remedial goal based on

          10    site specific conditions.  The project manager, the

          11    client and the Department all have the ability to work

          12    collectively to come up with how that site is best

          13    managed based on its site specific conditions as you

          14    mentioned in the risk-assessment portion.

          15             And then we can look at -- we can use things

          16    like land use covenants.  We can use other things that

          17    can break the exposure or limit the exposure so that

          18    we can use alternative numbers.  The way this is

          19    written does not say that whatsoever.  It says the

          20    point of departure of 10-6, you'll use this for all

          21    those different things:  Action levels, screening

          22    levels, remediation goals.

          23             MS. MURAI:  Thank you.  Does some of that go

          24    away when we delete the words "action levels"?

          25             MR. STOKER:  And remediation.
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           1             MS. MURAI:  Well, point of departure is not

           2    setting the cleanup goal.  And because their statute

           3    requires us to be consistent with the NCP; we don't

           4    get to redefine point of departure, but --

           5             MR. STOKER:  No, I agree with that.

           6             MS. MURAI:  But clarification is certainly in

           7    our minds and we were thinking of putting that in the

           8    initial statement of reasons.

           9             MR. STOKER:  Yeah, and I think the key is

          10    that people have done -- it has to be evident, however

          11    it's codified, that there is still the ability to

          12    manage risk in accordance or in the same manner that

          13    is been there for years under DTSC and in accordance

          14    with the NCP.  We're still looking at one in 10,000,

          15    to one in a million.  Each site gets evaluated

          16    independently but this doesn't read that way.

          17             MR. HUME:  Are you concerned it doesn't allow

          18    a point of departure --

          19             MR. STOKER:  No, not point of departure.

          20             MR. HUME:  Is it just ambiguous or --

          21             MR. STOKER:  It's ambiguous.  Yeah.

          22             MR. HUME:  Okay.

          23             MR. LECLERC:  That certainly wasn't our

          24    intent.  But thank you for bringing it to our

          25    attention.
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           1             MR. STOKER:  No, I didn't -- I should hope

           2    not.  I mean I'm in negotiations with DTSC right now

           3    on many different projects, but -- you know, this has

           4    never come up.

           5             MR. SCHUMACHER:  So this is why we're doing

           6    this.

           7             MR. STOKER:  Right.

           8             MS. MURAI:  To address Mr. White's point, we

           9    do not intend this regulation to be retroactive.

          10    Okay.  So it would not reopen every single decision

          11    DTSC has ever made.  However it would come into play

          12    in terms of five-year reviews, I believe, because we

          13    would want to apply the appropriate peer-reviewed

          14    level of protection when we do come to the time of

          15    reviewing remedies because we do believe that that's

          16    our duty.

          17             MR. SCHUMACHER:  Did you want to say

          18    something, sir?  You both had your hands up.

          19             MS. DESHILLES:  Yes, so --

          20             MR. SCHUMACHER:  Your name?

          21             MS. DESHILLES:  Bridgette DeShilles with

          22    Integral Consulting.  I wanted to go back to -- agree

          23    with the points he made, by the way.  I also want to

          24    go back to the process eval.  You say you're fixing

          25    the process eval, you're not fixing some of the other
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           1    parameters.  You brought up the whole concept of

           2    exposure time and you talked also about the fact that

           3    this has been a practice.

           4             And I agree generally it's been a practice,

           5    but there have been some exceptions to that in the

           6    past.  To give you an example, there has been a couple

           7    of times where we've had -- there's been values in

           8    IRIS or OEHHA are chronic toxicity values and because

           9    subchronic values you have proposed alternate toxic

          10    values accepted by DTSC in those instances, and the

          11    way we found that not --

          12             DR. GETTMANN:  Yeah, and we do realize that

          13    that is some of -- we actually have been talking with

          14    others and that's one point that has been gotten in

          15    for those chronic situations because we do -- or

          16    subchronic situations and cases at DTSC where sites

          17    are evaluated that way.  So that is something that has

          18    been brought to our attention already, but we

          19    definitely appreciate you bringing that up because

          20    that is something that we have to now go back and

          21    think about it when we're adding or including that

          22    into our division.

          23             MR. SCHUMACHER:  The gentleman standing.

          24             MR. UMENHOFER:  I appreciate that.  Tom

          25    Umenhofer.
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           1             MR. SCHUMACHER:  Your name and affiliation?

           2             MR. UMENHOFER:  You're going to get it.  Tom

           3    Umenhofer.  I'm Vice President of Operations for

           4    Western States Petroleum Association.  And we

           5    represent the majority of refineries and production

           6    facilities in the State of California.

           7             And just to reinforce the comments that you

           8    heard, I have had a tremendous amount of feedback from

           9    my membership along the exact same lines that you've

          10    heard already today.  And you know I wanted to kind of

          11    start at the end in that I didn't see in your

          12    discussion where we're going to have another one of

          13    the preregulatory workshops because we have a lot of

          14    questions and there's not a lot of answers.  And you

          15    heard the questions.

          16             So that is one thing I wanted to ask, would

          17    you contemplate that here today?  And then in terms of

          18    comments by the 16th with the holidays, I have a lot

          19    of folks thinking a lot about this and what you will

          20    get by the 16th from me is questions.  It will not be

          21    our comprehensive comments.  Today as we sit here,

          22    I'll write that in a letter if I have to, but I would

          23    like to have you consider pushing off that comment,

          24    that line item.

          25             We all understand the preregulatory process.
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           1    It's a soft deadline, but we're still playing around

           2    with thoughts.  The only question I would ask in

           3    follow up with you here, have you looked at the

           4    workload that you all have.  By implementing this type

           5    of thing because you have a model that basically is --

           6    could be conceivably everybody.  That's a lot of work,

           7    and I was just wondering if you took a look at how

           8    this changes your job in terms of -- I understand the

           9    screening but --

          10             MS. MURAI:  It doesn't change our job.  It's

          11    what we have been doing for 30 years.

          12             MR. UMENHOFER:  So you'll be screening the

          13    exact same facilities?

          14             MS. MURAI:  I mean the science may change,

          15    but it is science driven and not process driven.

          16             MR. DEPIES:  The science in developing the

          17    toxicity criteria changes, yes.  But what we do here

          18    at DTSC in using those data won't change.

          19             MR. UMENHOFER:  So you don't think that these

          20    screening levels that you're talking about will bring

          21    in more facilities?

          22             MS. MURAI:  No, my understanding is that

          23    there's only about six or seven chemicals that are

          24    more protective -- where the state is more protective

          25    than IRIS.  And so those are not necessarily drivers


                                                                      34
�



           1    at a lot more sites.  And this has been our existing

           2    practice so we don't see that it's going to change

           3    what we're doing.

           4             DR. GETTMANN:  Actually, there are more --

           5    yeah, there are quite a few more if you look at the

           6    notes that HERO has put up on our website, it lists

           7    all the different screening levels and for soil, we've

           8    got I think there's roughly like 60 on there,

           9    something like that.

          10             For air, I think there's another 70 or

          11    something; and then for water, we're somewhere in that

          12    range.  So there are quite a few chemicals.

          13             But as Vivian said, we have been using that

          14    human health risk note and that's, you know, kind of

          15    the same practice; we have been doing that.  It's not,

          16    you know -- it's not that we have been changing what

          17    we have been changing so -- or we're not proposing to

          18    change a practice that we have -- you know, to

          19    something new to us.

          20             MR. LECLERC:  This wouldn't affect our

          21    workload or how we do our work at all.  What happened

          22    is that someone said we're a federal owned property

          23    and an NPL site; what you're doing now doesn't apply

          24    to us.

          25             So we're saying, whoa, I don't think they're
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           1    right, but we're going to be darn sure you're not

           2    right.  So that's what this rule is about, is that we

           3    don't want to see federally owned property say, we're

           4    sovereign, we don't have to follow the state law and

           5    hence they have a different cleanup goal than the vast

           6    majority of other facilities in the state.

           7             MS. GOLDBERG DAY:  Amy Goldberg Day with

           8    Arcadis.  Where you change note 3 so residential which

           9    is the result that Nicole described, the exposure no

          10    longer equals unrestricted land use.  So you're

          11    bringing out these, you know, codifying the

          12    residential screening levels but it's our

          13    understanding they're not unrestricted.  So if our

          14    client wants to get an unrestricted land use with

          15    administrative controls, what could we do?

          16             DR. GETTMANN:  That's going to be a

          17    site-specific issue.  And it was a note; there was

          18    note 4 actually.

          19             MS. GOLDBERG DAY:  Note 4, you're right.

          20             DR. GETTMANN:  So that people don't go back

          21    and look at note 3 and say where is she talking about,

          22    it was actually human health note 4 that discusses the

          23    screening level risk assessment process.  And within

          24    that note we did remove the unrestricted is equal to

          25    residential.


                                                                      36
�



           1             And that may be the case for 99 percent of

           2    our sites and there may be that 1 percent of our site

           3    work doesn't apply and what it's been counted down to

           4    a site specific situation.  And where this came up was

           5    that we were having waste greater than ten feet.  And

           6    whether or not that waste though was left in place

           7    greater than ten feet for that site, needed to be

           8    addressed, and how that needed to be addressed.

           9             So to make that and turn that over to a

          10    site-specific decision made by the project managers

          11    for that site, we just removed the language so that it

          12    wasn't, you know -- if you see unrestricted and

          13    residential, you can always, you know, go unrestricted

          14    residential.  Does that make sense?

          15             MS. GOLDBERG DAY:  Well, I'm just wondering,

          16    how this is -- so you need 10-6, something that says 30

          17    feet below grade?

          18             DR. GETTMANN:  No.  And again this turns it

          19    into a site-specific condition, not falling into those

          20    site specific when you're setting up those goals.

          21    Note 4 is strictly for screening level risk

          22    assessments.  Note 4 does not get into your

          23    nitty-gritty detailed risk assessment.

          24             When you're doing a screening level risk

          25    assessment it's DTSC's practice that it is based on
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           1    the 1 to the minus 6, and it's a screening level is to

           2    determine whether or not you need to bump that site

           3    for further evaluation.  So if you pass that screening

           4    level risk assessment and you don't have contamination

           5    greater than ten feet, then, you can -- we can move

           6    forward and we can write off it.  But if you do have

           7    contamination greater than ten feet, that means you

           8    need to go in a more site specific risk assessment and

           9    have it then determined within your team and your

          10    project and project managers of whether or not it's

          11    okay for that risk to be there at 30 feet.

          12             Does that make sense?

          13             MS. GOLDBERG DAY:  Well, it is.  I have a

          14    case where we can't come to a solution.

          15             DR. GETTMANN:  Right.  So again note 4 is

          16    strictly discussing our screening level process here

          17    at DTSC, and a screening level process isn't meant

          18    to -- you know, it's to determine whether or not you

          19    do have a concern at your site and you need to do a

          20    more detailed risk assessment.  That's what a more

          21    detailed risk assessment allows us to do is to bring

          22    in the site specific conditions so that the project

          23    manager has that information when they're making the

          24    decision.  You know, screening level is just supposed

          25    to bump us, whether or not we need to go to that
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           1    level; or okay, this site is okay, we can actually

           2    close this site off and we don't have a concern.

           3             MR. SCHUMACHER:  Okay?

           4             MS. GOLDBERG DAY:  Well, it's just if you're

           5    bringing one time -- it's various interpretations that

           6    people have and if you try to codify it, there's still

           7    going to be interpretations.

           8             MS. MURAI:  How would you like it to read?

           9             MS. GOLDBERG DAY:  Well, just define what is

          10    unrestricted closure?  How do you get unrestricted

          11    closure?

          12             MS. MURAI:  If it's 1 times 10-6 you're

          13    automatically, you're automatically unrestricted so

          14    long as your hazard quotient doesn't go over one,

          15    right?

          16             MS. GOLDBERG DAY:  Well, no.

          17             MS. MURAI:  So that would be the first

          18    automatic at screening.  But later on there could be a

          19    site specific determination and I believe DTSC has

          20    done that before so that becomes where you do need the

          21    more extensive analysis.  It's just not the automatic

          22    right off the top.

          23             MS. GOLDBERG DAY:  Well, if it's deeper than

          24    ten feet, it's not automatic.

          25             DR. GETTMANN:  That's because deeper than ten
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           1    feet you may have instances depending on what your

           2    site is what the reuse of the site is going to be.

           3    And so it may be greater than 10 feet right now but it

           4    may be 10 feet, may be 12 feet.  You know, you may

           5    have to have it at 12 or 15 feet, and so that means

           6    that, okay, well unrestricted using the screening

           7    level risk assessment is not acceptable because we

           8    don't know what future land uses are going to be

           9    within the state.

          10             You never know how land is going to change

          11    over or what is going to be developed on that land.

          12    So that just bumps it into we need to do a more

          13    detailed analysis of this site, not necessarily that

          14    something needs to be done or it's going to be done.

          15    It's just it's bumping it into that more detailed

          16    analysis so that we can ensure that for whatever final

          17    decision gets made, it gets made that's going to be

          18    based on all the data for the site.

          19             MR. SCHUMACHER:  Okay.

          20             MR. STOKER:  Chris Stoker again.

          21             So why does this read the way that it reads?

          22    Why can't this be very simple?  Your presentation took

          23    ten minutes, 15 minutes and it was all about the

          24    toxicity criteria.  And you have your use defined in

          25    your presentation.  It's for -- we use these toxicity
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           1    criteria in this prioritization for human health risk

           2    assessment for risk-based screening levels and for the

           3    development of cleanup goals.

           4             There's nothing in here that requires you

           5    to -- if you notice, everybody in this room goes

           6    sideways on how you implement it once you get past the

           7    screening level.  Right?  We're all hung up on which

           8    parameter you use, which land use you're going to look

           9    at, which closure criteria you're going to come up

          10    with.  This should read basically you're going to use

          11    these toxicity criteria in this order in the State of

          12    California if you're doing anything risk based.

          13             You're going to follow your procedure which

          14    is you can develop a screening level if you wish for a

          15    compound, but it's going to use 10-6 for screening at

          16    which time if you fail, then you're going to work with

          17    your project manager at DTSC to determine the

          18    applicability of site-specific considerations and more

          19    advanced risk assessment.  That's it.  That's what

          20    you've been doing for 30 years.  This other stuff that

          21    you're writing in here leads to nothing but confusion.

          22             MS. MURAI:  So I wish I could write faster.

          23    So could you email us?

          24             MR. LECLERC:  I imagine you can reply in

          25    written comments?
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           1             MR. STOKER:  No.  I will.  (Laughter)

           2             MS. MURAI:  We would be happy to take a look

           3    at that.  Part of our issue is in order -- I take a

           4    deep breath because in order for us to get a state

           5    requirement to apply to a federal NPL site, it has to

           6    be substantive and such and such and such.  So we just

           7    want to make sure that we nail those aspects clearly.

           8             MR. STOKER:  The word is nail -- a nail in

           9    your own coffin.  I mean because you're painting a

          10    corner -- you're painting yourselves into a corner

          11    with this regulation.  We've now gone over how many

          12    different exceptions to the regulation in the first

          13    15, 20 minutes of starting this meeting.  So, you

          14    know, we've brought up multiple scenarios where, as

          15    the thing is written, you have to open it up to

          16    site-specific interpretation.

          17             MR. LECLERC:  We're not intending to change

          18    all that.

          19             MR. STOKER:  What I'm saying is -- what I'm

          20    saying is when you start talking about lumping

          21    remediation goals, lumping screening levels it's my

          22    original comment.  When you lump all those together,

          23    without clear discussion about management practices, a

          24    flow chart maybe even that shows or a narrative that

          25    describes the process and how these toxicity values
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           1    would be used.  They can be used for screening.

           2    That's 10-6.  They can be used for site specific risk

           3    assessment, remediation goals, action levels.  Those

           4    are 10-4 to 10-6, maybe even an HI of 1 with target

           5    organ impacts.  You know, that's a whole different

           6    animal than what you have written here.

           7             MR. LECLERC:  Or in reference to the NCP, so

           8    our intention is not to deviate from our standard

           9    practice.

          10             MR. STOKER:  And I'm saying when I'm talking

          11    about is your standard practice but the language here

          12    is not.

          13             MR. LECLERC:  Right.

          14             MR. STOKER:  We're going round and round on

          15    that.

          16             MR. LECLERC:  No, I don't think we're

          17    disagreeing.  I think we're saying the same.  That's

          18    not -- that wasn't our intent when we write it; we

          19    didn't see it that way.  So when we huddle back, we're

          20    going to go looking at this through your eyes now, and

          21    if we agree with you, you provide written comments and

          22    we'll take a look at that.  That's why we're holding

          23    the workshop.  Now often when you write something

          24    there's unintended consequences and we would like to

          25    catch those.
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           1             MR. HUME:  I think your written comments are

           2    important because we did spend a lot of time with the

           3    language and I'm not wedded to it at all.  I don't

           4    have any personal stake in it.  So I'm very interested

           5    in your comments.  We want to get it right but we also

           6    don't want to get it wrong, so --

           7             MR. STOKER:  It's the hard part.  It's the

           8    language.

           9             MS. MURAI:  Yeah, and we definitely wanted to

          10    come out with this pre-reg workshop earlier because,

          11    you know, heaven forbid we spend more time on this and

          12    head further down the wrong path.  So, we figure if we

          13    can tap your intellects, we're better off for the next

          14    step, so --

          15             MR. HUME:  Are we still concerned about using

          16    the term point of departure?  Or --

          17             MR. STOKER:  Yes.

          18             MR. NARLOCH:  I keep hearing the term point

          19    of departure related back to screening levels, but the

          20    point of departure is used in multiple versions of the

          21    RFS.  It's used in determining the results of a base

          22    line risk assessment.  That -- you use the point of

          23    departure HI of 1, cancer risk.

          24             So, again, I've worked on projects with DTSC

          25    toxicologists where we put in the risk and safe
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           1    condition and he said, well, there's a cumulative HI

           2    of 2.  You know, let's call that good.  Well, if it's

           3    codified, that's not good for determining baseline

           4    risk assessment.

           5             It's -- again, I'll tap into this gentleman's

           6    remarks about it.  You're using that term in multiple

           7    points in the process, but if it is designed to be how

           8    you calculate or interpret screening levels, then that

           9    means you really need to clarify it and mandate point

          10    of departure for these other steps in the process.

          11             MS. MURAI:  I think it may actually intend it

          12    because of the screening aspect to be the point above

          13    which, meaning higher risk, we would evaluate other

          14    cleanup alternatives, but a no cleanup alternative is

          15    one of them.  So we would have to see what we thought

          16    was appropriate.  That's when we would turn to the

          17    site specific analysis essentially.  So it's more

          18    than -- it's both more and not more than just the

          19    redone if you're 10-6 or below.  So we may --

          20             MR. LECLERC:  We're not intending to change

          21    that.

          22             MS. MURAI:  Correct, we're not changing

          23    anything.

          24             MR. LECLERC:  That's the issue we wrestle

          25    with every day.  We will keep wrestling with it.  It's
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           1    not being solved by NCP.

           2             MS. MURAI:  Right, right.  And we're not

           3    looking to apply the NCP to 6.5, chapter 6.5 cleanups.

           4    But analytically, the benchmarks are still the same no

           5    matter what you call the documents.  You still have to

           6    have the same sort of information to justify the

           7    cleanup decisions.

           8             MR. NARLOCH:  I just want to clarify

           9    something you said a little bit ago.  I thought I

          10    heard you say it was -- I thought I heard you say that

          11    if your site needs human health screening levels in

          12    note 3, that that site would be appropriate for no

          13    further action.

          14             DR. GETTMANN:  It all depends on what the

          15    site is.  I mean --

          16             MR. NARLOCH:  I heard your point about

          17    contamination within ten feet.  But what about if you

          18    decide to be more restrictive a land use is

          19    appropriate, then what?

          20             DR. GETTMANN:  More restrictive than

          21    residential?

          22             MR. LECLERC:  If you go to an industrial

          23    cleanup, then that would require, you know -- that

          24    would have to be appropriate with the local land use

          25    and appropriate land use restrictions.
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           1             DR. GETTMANN:  Yeah.

           2             MR. NARLOCH:  What's residential?

           3             MR. DEPIES:  It certainly has a definition.

           4    I can't glean it off the top of my head, but certain

           5    occupancy.

           6             MR. NARLOCH:  Typically, it's dermal contact

           7    with soil, some soil contamination, so it's some

           8    dermal contact, inhalation of particulates or VOCs.

           9    That's what the (unintelligible) and that's what RSLs

          10    are based on.  When you decide that, well, someone may

          11    have a home garden and that would be a more

          12    restrictive screening level than a residential

          13    screening level.  So is this the interpretation you're

          14    talking about?

          15             DR. GETTMANN:  And the home and garden

          16    pathway actually was just raised.  That question that

          17    you were raising was just actually raised last week by

          18    one of our fellow colleagues and that is something

          19    that we have not discussed internally yet.  So it is

          20    something that we need to go back and discuss.

          21             So, I understand now where you're coming from

          22    with a home garden pathway.  That is actually in my

          23    list of things for us to discuss so that we can

          24    address that.  I don't have an answer for you at this

          25    point in time.
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           1             MR. NARLOCH:  Okay.  Thank you.

           2             MR. SCHUMACHER:  Yes, sir.  Your name, sir?

           3             MR. BELL:  David Bell, Air Force and

           4    Department of Defense.  Here's the question.  So you

           5    say you're taking and you have a court reporter.  Are

           6    only you going to see that, see the notes you're

           7    taking?

           8             MR. DEPIES:  It's our intention if we can to

           9    try and put our comments on the web page.  It will be.

          10             MR. SCHUMACHER:  We'll get a transcript.  We

          11    will have a transcript.

          12             MR. DEPIES:  Are we going to post that?

          13             MR. SCHUMACHER:  We can post.  I mean we can.

          14             MR. HUME:  Our intent is to have an accurate

          15    record of discussion so we can --

          16             MR. BELL:  For your own use?

          17             MR. HUME:  Yeah.

          18             MS. MURAI:  Well, as a document generated in

          19    the course of business and kept for at least some time

          20    while we do this renewal, it will be publicly

          21    available so should someone request it, we would, I

          22    believe, be able to produce it.  We might have to work

          23    out with the court reporter about costs and such

          24    because sometimes there's issues with that.

          25             MR. BELL:  That's probably No. 1.  You call
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           1    this informal and pre-rulemaking and you're going to

           2    treat this as a formal ruling?

           3             MS. MURAI:  No, we're treating it as public.

           4             MR. BELL:  Okay.

           5             MS. MURAI:  Public.

           6             MR. BELL:  I didn't want to rely on our own

           7    note taking if we needed the record.  That's all.

           8             I agree with everything that's been said.  I

           9    think there's been confusion as stated before about

          10    the comment period, holidays, more time to be allowed.

          11    We agree with clarification needs to be done with

          12    screening levels, point of departure, but actually our

          13    concern is the actual intent of this reg, toxicity

          14    factors, how it subverts the intent of EPA guidance.

          15             There is a reason why there's tier 1, tier 2,

          16    tier 3.  You mentioned it has been consistent with EPA

          17    Region 9.  I don't know if anyone is representing EPA

          18    here today but that causes us angst because that was

          19    -- EPA guidance is intended as a national guidance for

          20    consistency.  And my example was if there is a plume

          21    crossing a state border from California or vice versa,

          22    how could -- that would be problematic for a lot of

          23    people, how you have one cleanup level on one side of

          24    the state and another on the other.

          25             I know that's not happening but that would
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           1    exemplify our concern.  And so I guess one question is

           2    I talked a lot about the notes.  I assume if when this

           3    is promulgated would those be revised and reissued?

           4             DR. GETTMANN:  Yes.  Mr. Bell is referring to

           5    the human health notes.  And yes, if this regulation

           6    is codified and it's adopted, the human health notes

           7    which would be note 3 in particular, would be revised

           8    in accordance with what the regulation, with what the

           9    regulation says.  It all depends on, you know, what

          10    this regulation is going to be.  But, yeah, we would

          11    end up going back and revising our human health note

          12    3.

          13             MR. SCHUMACHER:  In the back?  Your name?

          14             MS. KELLY:  Caryn Kelly.

          15             So I'm hearing that the human health risk

          16    assessment note No. 3 would continue to be published

          17    semiannually with RSLs, RSL updates?

          18             DR. GETTMANN:  Yes.  Yes.

          19             MS. KELLY:  And I just wanted to clarify or

          20    ask that it's clarified when there are certain

          21    toxicity criteria on these be released, that use of

          22    IRIS criteria that has since been revised, if those

          23    notes were in some process clarified, what would be in

          24    that instance.  So what I wanted to say was as of

          25    today, look at HERO note 3 and look at what decision
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           1    has been made to infer what is the current so we all

           2    (unintelligible).  Another question similar to the

           3    subchronic criteria is --

           4             MR. SCHUMACHER:  We're having trouble hearing

           5    you.  Would you mind coming up a little bit closer?

           6    Because also the webcast probably can't hear you.

           7             MS. KELLY:  For the child specific reference

           8    doses, if those are also mentioned like the subchronic

           9    criteria I know there's only a handful, but just to

          10    explain that will continue to only be used for the

          11    school site program or if that will be California

          12    wide?

          13             DR. GETTMANN:  Okay.  So first regarding the

          14    database, OEHHA's database and the updating and such,

          15    HERO tries to be on top of that as much as possible so

          16    that we can definitely put that in our note 3 if

          17    there's a difference or something.  One of the

          18    examples is BaP, Benzo(a)pyrene, where it's the OEHHA

          19    value versus the IRIS value.  And DTSC recommends

          20    using the IRIS value for multiple reasons.  And that's

          21    all documented.  I won't go into that here.

          22             So that is something that we will continue to

          23    do no matter where we are with this rulemaking.

          24    That's part of our practice.  The other thing you

          25    were -- the subchronic, as I had mentioned earlier,
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           1    that was just brought up to our attention in the

           2    discussion so that's something that I cannot tell you

           3    right now what we're going to do because it's

           4    something that it has now been brought to our

           5    attention.

           6             You guys have mentioned it here a couple of

           7    times.  We have it internally from one of our

           8    colleagues, too, so that is something that we're going

           9    to go back and see what we need to do with how the

          10    regulation is written.  Same thing goes to we have

          11    been discussing the child specific reference doses and

          12    same thing with that.  We will be discussing those

          13    internally and figuring out how we're going to -- what

          14    we're going to be doing with those.

          15             MS. KELLY:  Thank you.

          16             MR. SCHUMACHER:  Don't be shy.  We have

          17    plenty of time.  Yes, sir.

          18             MR. UMENHOFER:  Okay.  Tom Umenhofer again.

          19    I just want to follow up so I have some clarity and

          20    maybe others.  What we heard today is we saw a few

          21    industry factors and a disconnect from what was said

          22    that I have no written regs; I appreciate all the work

          23    that has been done.  But rather I wanted to ask kind

          24    of what's -- what's the next step based on what we've

          25    heard today?  Because what I heard was your intent was
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           1    one thing but we're reading something else.

           2             And I think you heard that.  What are you

           3    going to do with that so before the regs roll out

           4    we'll have a little bit more comfort level in terms of

           5    what was heard.  I think that a lot of my members'

           6    concerns relate to this, this disconnect of intent

           7    versus what is written.

           8             MR. DEPIES:  In part depending on the

           9    responses we get from the comments we receive, we're

          10    going to evaluate the next step.  Our desire is to

          11    issue a draft regulation by early March.  However, if

          12    we find that there is significant input required and

          13    significant -- and significant rewrites, we might

          14    entertain the thought of redoing the workshop as you

          15    asked.

          16             MR. LECLERC:  But you made the request.  I

          17    think -- I'm not sure we're prepared to say yes or no

          18    right now.  I think we would like to go back and hear

          19    what you said if it's really clear to us and seems

          20    extremely self-evident, maybe a workshop is not

          21    needed.  But if it's not self-evident and the solution

          22    still is evasive, a workshop, another workshop may be

          23    appropriate.

          24             MR. SCHUMACHER:  Yes, ma'am?

          25             MS. DESHILLES:  I think what you're --
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           1             MR. SCHUMACHER:  Sorry.  Your name again?

           2             MS. DESHILLES:  Bridgette DeShilles with

           3    Integral Consulting.

           4             What you're hearing from all of us is issues

           5    surrounding perception and interpretation.  And you

           6    all have the concept of how this reads and how you

           7    would, as DTSC, perceive it and interpret it.  But

           8    this will be a rule and it will be open, as I

           9    understand it, to all California sites, not just those

          10    regulated by DTSC and also those regulated by the

          11    Water Board, local CUPAs, counties, fire departments

          12    -- correct me if I am wrong -- but who don't have 30

          13    years of experience interpreting these types of

          14    decision-making processes.

          15             And often we paint in a very different way

          16    and very strictly interpret things like this.  So I

          17    would urge you to be really cognitive of that in

          18    revising language here that there will be people,

          19    regulators out there other than -- and others,

          20    nonregulators, public, other interested parties who

          21    need their own interpretation of this.  And we have to

          22    be really cautious about that.

          23             MR. DEPIES:  It's actually our intent to

          24    solicit input from our brethren.  Whether or not we --

          25    we've already engaged with at least one agency.  Thank
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           1    you for bringing that up.

           2             MR. WHITE:  This is Chuck White again.  I

           3    just want to reiterate what you just said.  Because my

           4    example earlier of that gun range where they were

           5    doing all the sampling and they found levels above 80

           6    and there was people, homeowners, that were saying,

           7    well, I'm not going to do anything now until they come

           8    in and clean up my yard down to 80 parts per million,

           9    and that was the screening level for lead.

          10             There's a huge amount of misconception out

          11    there I think about how this process which is somewhat

          12    complicated works to actually set a cleanup level.

          13    And I'm worried as she said, I think that the public,

          14    if it gets their hands on it without a clear

          15    understanding of how this is laid out, there's going

          16    to be a lot of misperception out there.

          17             MS. LE:  Michelle Le, PG&E.

          18             Just to kind of piggyback on some of the

          19    discussion I just heard, earlier I heard a little bit

          20    about note 4 and removing the unrestricted use for

          21    residential, for residential screening level.  Can you

          22    explain again?  I didn't understand the ten-foot

          23    issue, why it's being -- why the unrestricted is being

          24    removed.

          25             DR. GETTMANN:  So previous versions of note 4
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           1    when we talked about on residential, it had in

           2    parentheses, unrestricted use.  There are cases where

           3    one may be granted a residential use but contamination

           4    may be left at depth.

           5             And so there may be some type of restriction

           6    put onto them.  There's a site, for example, in the

           7    East Bay where homes and stuff were allowed to be

           8    built but there was a restriction on planting fruit

           9    trees until contamination was completely removed, and

          10    you couldn't do that.  So you still had your

          11    residential -- you still were doing the residential

          12    use but there was still a restriction on that.

          13             So there is some confusion with our note of

          14    what exactly was meant -- kind of the thought brought

          15    up earlier of unrestricted and residential, do they go

          16    hand in hand?  Is it automatically if you get

          17    residential use, do you automatically have

          18    unrestricted use?

          19             So to alleviate some of that confusion and

          20    the interpretation of that note, we pulled out the

          21    unrestricted and we just have a residential.  Because

          22    that's what note 4 is talking about, a residential

          23    scenario and a screening-level scenario.

          24             And that then turns it back into that project

          25    manager and onto that project of really defining what
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           1    that project is, where the contamination is located.

           2    It's also typically when you do a risk assessment for

           3    soil you evaluate the top ten feet because that's what

           4    is considered for digging down like a swimming pool

           5    for residential.  But there may be instances where you

           6    maybe, you know, you may go down below ten feet

           7    depending on if, you know, somebody comes through and

           8    regrades, you know, or removes a bunch of the top soil

           9    before they do their building or whatever.  So to

          10    alleviate some of that confusion out there, we just

          11    strictly remove the terminology "unrestricted land

          12    use" from our note 4.

          13             MR. LECLERC:  The notes are supposed to be

          14    about risk assessment, not risk management and land

          15    use and land use restrictions.  It's risk management.

          16             MS. LE:  Right, yeah.

          17             DR. GETTMANN:  Does that answer your

          18    question?

          19             MS. LE:  It does.

          20             DR. GETTMANN:  Okay.

          21             MR. SCHUMACHER:  Go ahead.

          22             MR. BELL:  David Bell again, Air Force.

          23             I have two points.  I'm glad you mentioned

          24    that it's not going to be retroactive, but I suggest

          25    you add clarifying language to why sites could be
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           1    reopened.  You mentioned the five-year review, but as

           2    you know there's a process where we have sites under

           3    contract and they have a scope of work plan that's

           4    been approved.  Would that be the -- be current

           5    thought of the day and would that be subject to this

           6    regulation?  This type of clarifying language might

           7    need to be addressed.

           8             Back to the actual toxicity factors, the way

           9    this regulation is written, the most protective but

          10    risk-management range, the NCP is designed to be

          11    written with risk management of toxicity factors,

          12    which is the best science, the most credible and

          13    appropriate.  That's why IRIS was chosen as the Tier

          14    1, quote/unquote, gold standard.

          15             Please consider having additional language in

          16    here that says that we're not misappropriating funds

          17    to do cleanups based on a toxicity factor that's 30

          18    years old when there's actually one that's now more

          19    recent.  That's the way this, the regulation is

          20    written as it stands.

          21             MR. SCHUMACHER:  Response?

          22             DR. GETTMANN:  Thank you.  We will definitely

          23    be taking that back and discussing it.

          24             Go ahead.

          25             MS. GOLDBERG DAY:  This is Amy with Arcadis
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           1    again.  With the toxicity, sometimes the most

           2    scientifically defensible is not necessarily the

           3    lowest.  So you're asking us to be below this

           4    regardless of the science behind it?

           5             MR. DEPIES:  Those would be scientifically

           6    defensible.

           7             MS. MURAI:  So you only have these three

           8    choices though.  So it's only of those three.  You

           9    don't get to pull in somebody else's number.  And we

          10    chose these three because they're peer reviewed,

          11    because they are federally or OEHHA developed and it

          12    would only be after that peer review is complete.

          13             MS. GOLDBERG DAY:  Sometimes it's not.

          14             MS. MURAI:  I have heard this.  I was under

          15    the impression that it actually wasn't a problem for

          16    the ones where California's numbers are more

          17    protective, but I don't know that for a fact so we can

          18    check into that.

          19             MS. GOLDBERG DAY:  It's not always the case.

          20             MS. MURAI:  If you have particular ones you

          21    want to tell me about, we can check those out.  We're

          22    more than happy to look at any proposed language or

          23    revisions that we all have.  And I'd rather use this

          24    meeting to the most and get that from you and solicit

          25    that from you because we're not adverse to considering
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           1    revisions.

           2             That's the whole point of this meeting is

           3    saying, what do you see?  What do you have problems

           4    with?  Why?  And thank you for telling us that.  And

           5    how do you want to see it fixed?

           6             Because if we have five different options,

           7    it's easier for us to talk about what option you

           8    propose and why then to say, well, it was this

           9    problem.  Maybe this would do it.  So --

          10             MR. HUME:  The point is we're seeking the

          11    best science.

          12             MS. MURAI:  And we believe that the OSWER

          13    directive does allow for when it comes down to that

          14    cleanup decision, it allows for the best professional

          15    judgment and using the best science so that's why we

          16    feel we're within the OSWER directive.

          17             MR. NARLOCH:  How does it do that?  Codify

          18    it?

          19             MR. SCHUMACHER:  I'm sorry.  Can you stand

          20    again and give your name?

          21             MR. NARLOCH:  How does the remedial project

          22    (unintelligible) less protective toxicity document for

          23    if it's codified that thou shalt use the most

          24    protective value?

          25             MS. MURAI:  You're very correct.  The project
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           1    manager does not -- well, let me say this.  The

           2    project managers will do these calculations using the

           3    most protective.  However the actual cleanup decisions

           4    are left to being within the risk management arena and

           5    that is within the best professional judgment of the

           6    project managers.  So I believe the OSWER directive

           7    allows more flexibility than what we're looking for

           8    but our current and existing program for decades has

           9    been to look at what is the most protective and we do

          10    look at what's the best science, and so we're looking

          11    to anchor what we do have now.

          12             MR. NARLOCH:  And you'll retain your current

          13    policies?

          14             MS. MURAI:  Yes.  And for instance, we had

          15    one number that was very old, the PCE number that was

          16    used in the screening example but that recently got

          17    updated and we're very pleased that OEHHA was able to

          18    move that peer review out and complete that

          19    evaluation, so that was a major concern of ours.

          20             They have not updated the TCE number for

          21    trichloroethylene, I think it is.  And we would not

          22    use that because it is not more protective than IRIS:

          23    Those are the two I can remember off the top of my

          24    head.  The rest I claim lawyer, and I don't know.

          25             MR. NARLOCH:  There are other examples of
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           1    OEHHA toxicity values based on very old science.

           2    There are IRIS values (unintelligible).

           3             MS. MURAI:  Well, you're not automatically

           4    choosing OEHHA.  I believe you're choosing the more

           5    protective of those but certainly it may well be that

           6    when it comes to actual risk management decision

           7    making, the difference won't make a difference in the

           8    remedy.  It may be that because the risk range is

           9    broad enough, you will get to is that remedy that

          10    would have been defensible either way.  I don't know

          11    because, again, I claim lawyer, but --

          12             MR. NARLOCH:  There are other issues, for

          13    example, the OEHHA clarifies VOCs differently than EPA

          14    and DTSC.  And recently we have found some errors on

          15    OEHHA's toxicity database, brought it to their

          16    attention and they agreed that there were errors.  My

          17    point in that is when you correct things like that,

          18    but first of all they got caught and identified and

          19    brought to the attention of (unintelligible) but, if

          20    there's things like that that are codified, how do

          21    you, DTSC, make that right?

          22             MS. MURAI:  We change the rules.  We make an

          23    exception.  We do a Section 100 or we do a rulemaking

          24    to do an appropriate change as necessary.  One idea

          25    was proposed was that perhaps DTSC should pull the
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           1    appropriate peer-reviewed materials and numbers out of

           2    OEHHA, you know, get the actual first download so we

           3    can actually vet everything and then make it something

           4    that is on our website.  So there's no worry about

           5    pulling, inadvertently getting connected to the wrong

           6    document in the OEHHA database.  Do you think that

           7    that would be good or more helpful?

           8             MR. NARLOCH:  Yeah, very much so.

           9             MS. MURAI:  Okay.  Thank you.

          10             MR. STOKER:  This is Chris.  I think that

          11    answers the earlier question of how it changes your

          12    workload.

          13             MS. MURAI:  I'm here for another few years.

          14             MR. STOKER:  There's the workload.

          15             MS. MURAI:  It just is --

          16             DR. GETTMANN:  It would definitely initially

          17    change our workload to download these documents and

          18    then put it in, then it would just be a maintenance

          19    status for that.

          20             MR. STOKER:  But are you doing -- are you

          21    doing the review?

          22             MS. MURAI:  No.

          23             MR. STOKER:  So you're cross-checking that

          24    actual good science was used for the number that you

          25    then recommend?  I mean I can use TCE as a perfect
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           1    example.  We all know, everybody in this room knows

           2    what's going on with the science right there.  So

           3    which number do you put on for TCE with the

           4    uncertainties and everything else that has gone on

           5    with the National Academy of Science, OEHHA's own

           6    review, how do you move forward with that number?

           7             MS. MURAI:  I think the present status is we,

           8    for TCE, we use the IRIS value.  That's it, I think.

           9    Because that gives more protection.

          10             DR. GETTMANN:  OEHHA has used that value for

          11    their Prop 65 program.

          12             MR. STOKER:  And they also issued a set of

          13    comments that they didn't agree with the science that

          14    based it.

          15             DR. GETTMANN:  Yeah, so --

          16             MR. STOKER:  So I mean now I'm stuck.  Did we

          17    use good science?  You know, your point initially we

          18    want to use the best science -- I'm just using that as

          19    an example.

          20             DR. GETTMANN:  No, that makes sense.

          21             MR. STOKER:  So I'm just saying if you're

          22    going to post something on the website and say this is

          23    what we recommend but you're also going to do a peer

          24    review of it, that it is the most protective and

          25    applicable.
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           1             DR. GETTMANN:  Well --

           2             MS. MURAI:  Well, let's back up a sec because

           3    just to be clear and I think everyone knows this,

           4    we're not looking to be the most protective ever

           5    claimed or ever said.  Right?  We're only looking at

           6    the three values and looking for the most protective

           7    among those three values because they have already

           8    been peer reviewed.

           9             It sounds like there's been some question

          10    about past peer review quality for some of these

          11    numbers, but even that said we're going to go with

          12    what we have in front of us because we need solutions

          13    and we need things that work.  And it may not be

          14    perfect but it's going to at least be a set path

          15    forward.  And if we have to do fixes, we have to do

          16    fixes.  But, to us, having a single statewide standard

          17    is far better than having differential standards and

          18    some people more protective than others statewide.

          19             MR. HUME:  We appreciate your comments.

          20             MR. STOKER:  Is it a widespread problem?  Are

          21    you running into this like, you know, 400 sites in LA

          22    and they all have different toxicity values?

          23             MR. HUME:  Our concern is that it might

          24    become a widespread problem.

          25             MS. MURAI:  It is affecting my workload
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           1    sufficiently that I'm willing to invest this time on

           2    this project to close that concern and hopefully head

           3    off that argument in the future.

           4             MR. LECLERC:  It may not be the number of

           5    sites but it's certainly the size.

           6             MS. MURAI:  Yes, and I --

           7             MR. STOKER:  I heard an earlier comment that

           8    indicated why you're doing this.

           9             MS. MURAI:  Yes.  And I'm just --

          10             MR. STOKER:  Nothing to do with the private,

          11    private influence.

          12             MS. MURAI:  Correct.  We just prefer to be

          13    able to have a single statewide standard within the

          14    state and I prefer to limit my future work on --

          15             MR. DEPIES:  Consistent with state policies.

          16             MS. GOLDBERG DAY:  How does this affect PCPs

          17    because I've worked on sites multiple chemicals and

          18    when it comes to PCPs, DTSC says we want EPA to

          19    oversee that.  I've had two risk assessments with two

          20    different points of departure, one to appease DTSC and

          21    one to appease EPA.  Same site.

          22             MR. LECLERC:  Is that Tosco?

          23             MS. GOLDBERG DAY:  Yes.

          24             MR. LECLERC:  So cleanups under Tosco are not

          25    delegated to the state so --
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           1             MS. GOLDBERG DAY:  So that won't change.

           2             DR. GETTMANN:  No, no.

           3             MR. SCHUMACHER:  Go ahead.

           4             MR. WHITE:  This is Chuck again.  I was

           5    concerned about the comment that, you know, sometimes

           6    there has been errors found in one of these three

           7    methods.  And I assume it's not widespread but there

           8    is -- have you thought about the provision or the

           9    possibility of putting a provision to allow variance

          10    from these three in the event that some information

          11    shows that might be an outlier and be able to consider

          12    it?  Because without putting these in regulations you

          13    have more flexibility than you do if they are in

          14    regulations and you talked about doing a Section 100

          15    rulemaking as a way of getting around that problem.

          16             But it seems to me if there was a process

          17    that would allow a variance -- I'm not even sure your

          18    existing variance authority in the statute is

          19    applicable to this kind of thing, but I would like to

          20    hear what your opinion is on that, not necessarily

          21    today but at some point in time.  But is there a

          22    (unintelligible) whatever it is to allow a variance

          23    for this kind of thing if necessary.

          24             MR. DEPIES:  On face value that sounds like

          25    an appropriate approach.  But on second thought, that
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           1    puts us in a role of evaluating OEHHA's approach for

           2    setting toxicity criteria, which we don't do.  So it's

           3    something, it's definitely something --

           4             MR. LECLERC:  It's something to think about.

           5    I mean if it has, if somehow in the course of our

           6    business we find that this doesn't work for because of

           7    errors or some other unforeseen circumstance, is a

           8    variance possible?

           9             MR. WHITE:  Right.

          10             MR. LECLERC:  We will look at that.

          11             MR. WHITE:  I was just taking an example

          12    where they actually came to you and they both agreed,

          13    both OEHHA and the party that there was -- something

          14    needed to be resolved or corrected and that kind of

          15    situation would seem like it would scream for a

          16    variance.

          17             MR. LECLERC:  Ordinarily a variance can be

          18    done with state law.

          19             MR. WHITE:  Right.

          20             MR. LECLERC:  Assuming that it's not a

          21    federal law there's not -- does not conflict with

          22    federal law that we can't provide a variance on.

          23             MR. WHITE:  Right.

          24             MR. LECLERC:  But we will look into that.

          25             DR. GETTMANN:  And I'm not sure what errors
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           1    that were found that you pointed out and that you had

           2    talked to OEHHA, but I know that within HERO we have

           3    found -- we have found errors in their database where

           4    the number that is reported is not actually the number

           5    that's supposed to be reported because their document

           6    says something else.

           7             So those are errors that we within HERO have

           8    actually found and pointed out to them and they are

           9    very receptive and say, oh, yeah, that is an error on

          10    our part.  Things happen or we forgot to upload this

          11    or we hadn't gotten around to that.  So they've been

          12    very receptive to those type of errors that we have

          13    found because we have found those errors.

          14             MR. BELL:  One more quick one.  David Bell.

          15    Okay.  Actually two.  It was brought up about cost.  I

          16    don't know, is there a state regulation to assess

          17    fiscal impact?

          18             MS. MURAI:  That is part of the rulemaking

          19    package, yeah.

          20             MR. BELL:  So that will be forthcoming?

          21             MS. MURAI:  It would be, yeah, be no change

          22    from existing practice.  So I'm not quite sure how we

          23    do that but that would be part of the rulemaking

          24    records.

          25             MR. BELL:  Schedule -- so you haven't really
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           1    started the clock.  Is there a DTSC rule that you have

           2    a year to -- is there a state rule applied when

           3    promulgating regulations of one year from the issuance

           4    of the draft regulation?

           5             MS. MURAI:  Which has not happened yet.

           6             MR. DEPIES:  One year from the draft.

           7             MR. BELL:  Maybe early March.

           8             MS. MURAI:  Yes.  Depends on what kind of

           9    revisions we get and markups we get.

          10             MR. WHITE:  It also triggers things like 45

          11    day public comment period.

          12             MS. MURAI:  Yes.  It's all part of that part

          13    2-1, second or third to last leg.

          14             MR. BELL:  So our best friend PCE just went

          15    through peer review.

          16             MS. MURAI:  Yes.

          17             DR. GETTMANN:  Yes.

          18             MR. BELL:  Before that it wasn't peer

          19    reviewed and if this was an action we would have

          20    been -- I don't know -- peer reviewed?

          21             MS. MURAI:  It might have been peer reviewed.

          22             DR. GETTMANN:  It was peer reviewed.  It had

          23    been peer reviewed before by OEHHA.  The value was

          24    from 1991 that was a peer-reviewed value.  There were

          25    comments and everything with that.  And then IRIS went
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           1    through and did their own peer review more recently

           2    and released their value in 2012.

           3             Since the 1991 value was released there was

           4    another study that was done and the IRIS value relies

           5    heavily or uses that study to derive toxicity

           6    criteria.  OEHHA has since gone through, looked at

           7    that 1996 study, did their analysis and derived a new

           8    toxicity criteria for inhalation.  It's basically the

           9    same value as before, you know, very slight

          10    difference, but they did take a look at all of the new

          11    science that had come out since they had done their

          12    1991 study.

          13             MS. MURAI:  And OEHHA actually ran the newer

          14    study's data through their model so like the IRIS

          15    number, all the data is now considered and it just --

          16    it essentially reaffirmed the OEHHA number.

          17             MR. DEPIES:  The earlier numbers.

          18             MS. MURAI:  So it was very, very close.  It

          19    was like --

          20             DR. GETTMANN:  The old number was 6.1-6 to

          21    per micrograms per meter cubed.  The new number is

          22    5.9.  So it's again basically the same value for

          23    purposes if anybody that's worried that it's going to

          24    affect their sites, it doesn't.

          25             MR. SCHUMACHER:  In the far back, come
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           1    forward if you would.  And your name also and

           2    affiliation?

           3             MS. KOEPKE:  Hi, Dawn Koepke, McHugh Koepke

           4    and Associates on behalf of California Council for

           5    Environmental and Economic Balance.  And I apologize.

           6    I had a conflict and I arrived late.  But on behalf of

           7    those I represent, I recommend there being a longer

           8    extended comment period.  Considering the holidays,

           9    personal travel, both for myself and my members,

          10    additional time would be greatly appreciated.

          11             Further, given the extensive comments I know

          12    you received today and I'm starting to hear just

          13    verbally from my members, it would be really helpful

          14    and I think certainly beneficial for all of us to have

          15    the opportunity to see revised drafts prior to going

          16    into the formal rulemaking stage to give some

          17    additional time to deal with some of these concerns,

          18    particularly, you know, around the inconsistency with

          19    being subject to seeing and view the regulation and

          20    what the intent was versus the regulating community

          21    and how they perceive the changes to be beyond what

          22    they have contemplated.  With that, again, we urge a

          23    longer comment period.  We would be happy to put in a

          24    formal written request for that.  Thank you and we

          25    will follow up.
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           1             DR. GETTMANN:  I have a quick question.  I

           2    mean we have heard it multiple times from many people

           3    for a longer comment period.  Would anybody care to

           4    give us a -- if we would extend it to the end of

           5    January, how -- what is it that you guys are looking

           6    for for a revised comment period?  How long?

           7             MS. KOEPKE:  I can't speak for others.  I

           8    think to the end of January would be very helpful.

           9             DR. GETTMANN:  Okay.

          10             MS. KOEPKE:  I think at least for myself and

          11    my members, I think we would be able to meet that

          12    deadline.

          13             DR. GETTMANN:  Okay.

          14             MS. KOEPKE:  Just with, again, the holidays,

          15    an additional couple of weeks would be very helpful.

          16             DR. GETTMANN:  Okay.

          17             MR. UMENHOFER:  Tom Umenhofer.  I would

          18    concur with that.  That would be very helpful,

          19    particularly since if you would give us kind of your

          20    thoughts on when you may be coming out with a draft.

          21             DR. GETTMANN:  Right.

          22             MR. SCHUMACHER:  Any other comments about

          23    extending the comment period?  No?

          24             MR. WHITE:  The other issue was, okay, when

          25    is the formal comment period and you guys go back
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           1    behind closed doors and recraft some language, will

           2    you commit to being able to do that informally for the

           3    next iterations?

           4             MR. LECLERC:  I don't think we'll commit to

           5    that.  I think we can commit to the end of January for

           6    comments to be able to craft this, but I think going

           7    back out again for informal workshop affects our time

           8    line substantially.  I think that's something that we

           9    do need to go back and think about because it's a much

          10    more substantial ask than an extension.  So I think we

          11    can certainly grant extension to this informal part.

          12             MR. WHITE:  Take it under consideration.

          13             MR. LECLERC:  Yes, absolutely.

          14             MS. KOEPKE:  We would welcome the opportunity

          15    to extend, even if it's not a full formal workshop as

          16    is the case right now, given the opportunity to see a

          17    revision based on the conversations today, I mean,

          18    understanding that you're going to see the written

          19    comments on the current draft, we have got -- from

          20    what we have seen based on today that maybe there is

          21    some difference of, you know, perspective about what

          22    it says and doesn't say and to work on even in a kind

          23    of formal comment period closing such as that could

          24    provide an opportunity to see the revised draft, even

          25    if just an initial, and still meet that timeline.  So
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           1    I would concur with that point.  Thank you.

           2             MR. UMENHOFER:  Again just to -- Tom

           3    Umenhofer.  Again, to reinforce that as I can tell you

           4    as I stand here today because I'll be at least

           5    providing comments for our association, those are

           6    along the lines of the comments they're going to have

           7    for clarity, pretty much what you heard today.

           8             MR. LECLERC:  We appreciate that.

           9             MS. MURAI:  Yes, thank you.

          10             DR. GETTMANN:  Thank you.

          11             MR. SCHUMACHER:  Okay.  Now we're going to

          12    move into something new.  The standard.  We're going

          13    to have a little break first and five or ten-minute

          14    break.  What do people think?  Ten minute break?

          15    Okay.  Come back about five of, five of 3.  Okay?

          16    Thank you, all.

          17             (Break taken.)

          18             MR. SCHUMACHER:  Take your seats, please.

          19             We will have Vivian Murai start us off with a

          20    little introduction to the narrative standard and what

          21    we're looking for in our discussions on this topic.

          22             MS. MURAI:  So, hi.  Thanks again for meeting

          23    with us on this.  And here's another time where we

          24    saying, okay, give us all your thoughts.  Another way

          25    that we could achieve the same but better -- I hate to
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           1    say better -- but more protective level, we would

           2    essentially -- we're trying to do the same thing,

           3    require that where more protective the OEHHA level be

           4    able to trump IRIS.

           5             And one way to do that and have it apply to

           6    federal NPL site, federally owned NPL site, would be

           7    to promulgate a narrative standard.  So it would be

           8    the narrative equivalent of an MCL.  We're not looking

           9    in any way with either version of our reg to trump

          10    MCLs.  We're looking to stay to the side of MCLs.

          11    MCLs would still apply for cleanups in water.

          12             But where we're talking about soil, indoor

          13    air, you know, with the regular stuff that you would

          14    encounter in a 6.5, sorry, Chapter 6.5 of the Health

          15    and Safety Code or Chapter 6.8 for cleanup, we would

          16    be looking to impose this narrative standard that

          17    would be based on the use of the more protective

          18    toxicity criteria.  So the goal is the same but

          19    another way to achieve it and have it potentially

          20    apply to the federally owned NPL site would be to have

          21    a narrative standard.

          22             I think what's been passed out has been

          23    either an excerpt of or the entire Water Board

          24    resolution 92-49 and that is publicly available.  I

          25    believe I found it using Google the other day so there
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           1    are two different handouts coming around but they are

           2    of the same document.  The section 3G which is at the

           3    bottom it looks like page 6 but if you have only the

           4    two pager, it's the back side.

           5             MR. DEPIES:  It says page 6 on your document,

           6    the page you're looking at.

           7             MS. MURAI:  Yeah.  3G has been deemed to be a

           8    requirement that would apply to a cleanup at an NPL

           9    site.  And so it is an example of -- it's the example

          10    we have of what a narrative standard would be.

          11             And so we figure industry has dealt with this

          12    narrative standard and they might actually know how

          13    they would want to see ours if we were to introduce it

          14    by a narrative standard instead of through this select

          15    the most protective of the tox criteria below.

          16             And it's also possible this is going to be a

          17    really short discussion because it would take a lot

          18    more pondering, which I felt it did on my part, and

          19    but we wanted to pose the idea so that if you have

          20    thoughts already brewing about it we could benefit

          21    from them and have a chance to propose that.

          22             MR. WHITE:  By 3G are you referring to that

          23    paragraph that is G, "Ensure that dischargers..."

          24             MS. MURAI:  Yes.  If you're on the two pager,

          25    the part where it says -- 3 is not on there.
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           1             MR. WHITE:  I see.

           2             MS. MURAI:  Because you only have a 2.  You

           3    have page 1 and page 6 of the resolution.

           4             MR. WHITE:  Got it.  Thank you.

           5             MS. MURAI:  Thank you for asking so it's

           6    clear to everyone.

           7             MR. DEPIES:  Can you state that clearly for

           8    the webcast?

           9             MS. MURAI:  If you're looking at Resolution

          10    92-49 from the Water Board and I Googled Water Board

          11    Resolution 92-49, is a public document and I believe

          12    you should be able to find it.

          13             I believe it's also on the Water Board's

          14    ca.gov site and we apologize to the webcast folks that

          15    we're not having -- we could have it up on the screen

          16    but we kind of thought folks here couldn't read it

          17    anyway.  So -- but we're looking at page 6 of that PDF

          18    and the section with the capital G as in George that

          19    has been deemed in prior cleanups to be a requirement

          20    that applies.  And so we would be looking to emulate

          21    that, have it apply to a federal NPL site.

          22             Is that enough?

          23             MR. DEPIES:  Right.  One little

          24    clarification.  When you Google it, it also comes up

          25    in the first ten or so pages as the hearing, summary
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           1    of the hearing, so for those who Google it you have to

           2    dig deeper into the PDF that shows up on the website

           3    until you get to the actual resolution that was

           4    adopted in October of 1996.  Then go to subsection G

           5    on page 6.  I just remembered that when I called it up

           6    this morning.

           7             MS. MURAI:  Okay.  So I don't see hands

           8    shooting up into the air with exuberance.

           9             MR. DEPIES:  If you're not prepared to do it

          10    here, again if you could provide any, we would love

          11    any input you have in the form of comments or just

          12    informal email to me.

          13             MS. LE:  Michelle Le, PG&E again.  So is the

          14    thought that you would go through the regulatory

          15    process with regulations or amend this?

          16             MS. MURAI:  These are two alternative

          17    regulations that we would put through.  It would have

          18    to be formally promulgated to be able to apply to the

          19    federally owned land so it would have to be a reg or a

          20    statute regardless.  It's just a matter of what form

          21    it takes, whether it would take the form of --

          22             DR. GETTMANN:  You said something about amend

          23    this.  This, what has been handed out, is strictly an

          24    example that we're working off of.  So there would be

          25    no amending any of this.
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           1             MS. MURAI:  The Water Board document.

           2             DR. GETTMANN:  Yeah, this is the Water

           3    Board's document.  We're using this as an example to

           4    start to face ours so the regulation would be DTSC's

           5    narrative standard, not -- you know, this is just an

           6    example.

           7             MR. DEPIES:  It's our first alternate is what

           8    we handed out and put on the website.  And our second

           9    alternate alternative would be a form of the

          10    resolution the way it's been written in the

          11    resolution.

          12             MS. MURAI:  Ours would be a narrative

          13    standard that would be our own and it would be

          14    analogous to the Water Board resolution.  We would not

          15    change the Water Board resolution.

          16             MR. LECLERC:  It would be completely

          17    independent of 92-49.

          18             DR. GETTMANN:  Yeah.

          19             MS. MURAI:  Exactly.  It's just that we know

          20    92-49, the section 3G has been accepted as binding on

          21    a federal NPL site and so this would be an example of

          22    one that has worked before.  So we would be seeking to

          23    follow in its footsteps.

          24             MR. HUME:  It wouldn't be chaptered in the

          25    same place.
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           1             MS. MURAI:  No, because it's not chaptered

           2    because it's not a reg.

           3             MR. DEPIES:  Yeah, this is a resolution.

           4             MS. MURAI:  Yes, because we don't have a

           5    board; at least not yet.

           6             MR. SCHUMACHER:  Is it clear for you?

           7             MS. LE:  Yes, thank you.

           8             MR. SCHUMACHER:  Okay.  Anybody else, do you

           9    have any -- I don't see a whole lot of hands

          10    obviously.  This is giving you something to chew on.

          11             MS. MURAI:  Again, like Kevin said, all

          12    comments and ideas are welcome because it's always

          13    easier to edit than to draft.  If we have examples to

          14    mesh together that can often be helpful.

          15             MR. DEPIES:  That includes seeking

          16    clarification.  Just send me an email asking for some

          17    clarification of what we presented here.  I'll respond

          18    as well as I can.

          19             MR. NARLOCH:  Bruce Narloch.  Do you consider

          20    benefits to the narrative approach versus the

          21    regulation?

          22             MS. MURAI:  The benefit, assuming we could

          23    actually come up with one, with language that would be

          24    clear enough, the benefit would be that it is more

          25    clearly applicable to federal NPL sites under US EPA
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           1    guidance and it might potentially be less of an

           2    argument for those sites to have it apply.  The effect

           3    we would aim to have be exactly the same as the draft

           4    discussion draft that we've already provided.  Our

           5    mission is no different.

           6             MR. SCHUMACHER:  And the process would be the

           7    same.

           8             MS. MURAI:  Correct.

           9             MR. LECLERC:  It would be a draft regulation,

          10    but it would look different.

          11             MS. MURAI:  It would just be a different

          12    form.  Same ideas, same crux.

          13             MR. SCHUMACHER:  Same process.

          14             MS. MURAI:  Yes.

          15             MR. SCHUMACHER:  Okay.  Yes, ma'am?  Your

          16    name again?

          17             MS. KOEPKE:  Dawn Koepke again.  So to

          18    clarify, it would be a draft regulation and would

          19    model this language.  My comments before about wanting

          20    to see perhaps a revision of the draft as one of the

          21    steps before you go to rulemaking would be helpful to

          22    see if that was an approach that you're seriously

          23    looking at to see that actually fleshed out in DTSC's

          24    purpose.

          25             MR. DEPIES:  If we make substantial changes,
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           1    we will certainly evaluate putting it out there for

           2    another review.

           3             MS. KOEPKE:  But as far as this narrative,

           4    that language would practically mirror this language?

           5             MR. DEPIES:  "Mirror" would be strong.

           6             MS. MURAI:  "Mirror" would be strong because

           7    then it would kind of be pointless.  The -- we don't

           8    know what it looks like now because we have with other

           9    obligations been unable to put it together and we

          10    thought that we had a lot of expertise that might show

          11    up and might help us figure out if that would even be

          12    worth doing.  It is an idea that's been posed to us

          13    that we should consider it because it is clearly

          14    contemplated as applicable requirement be under

          15    federal guidance so we felt we ought to consider it.

          16    But we don't.  I don't know exactly what it would look

          17    like.  The idea would be the same.  The gist would be

          18    the same.  The application would be the same because

          19    we're still only selecting for one number within, you

          20    know, the whole risk assessment calculations.  So the

          21    idea is the same.  Achieving that level of protection

          22    is the same.

          23             MS. KOEPKE:  Thank you.

          24             MR. SCHUMACHER:  Okay?

          25             MR. STOKER:  Chris Stoker again.
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           1             My first stake, having you know just perused

           2    these things is that a narrative provides you more

           3    flexibility to address many of the nuances that we've

           4    talked about with regards to each one of the sections.

           5    Instead of having a single section which was action

           6    levels, treating levels, remediation goals, points of

           7    departure, those are all, as we discussed and I don't

           8    want to go over it again -- but those are all four

           9    separate things that in a narrative could actually be

          10    discussed and defined and set forward in a narrative

          11    in preamble to the narrative.

          12             So I think, you know, in writing the

          13    narrative, like the Water Board has done here you can

          14    define what the waters are, you can define what the --

          15    you can alleviate some of the confusion by having the

          16    ability to have the definition sections and structure

          17    of narrative.

          18             I still think you have to be very precise

          19    with the language, though, as we've discussed earlier.

          20    But at least it gives you the ability to set that

          21    forward in an inclusive document so that you can find

          22    it all in one location.

          23             MR. SCHUMACHER:  I think that's helpful.  I

          24    see a hand going up.  Quick and curious.  Yes, sir?

          25             MR. BELL:  David Bell, Air Force.
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           1             If I review the document that the Water Board

           2    and the Air Force put together on potential ARARs for

           3    groundwater, surface water remediation and

           4    specifically looked at 92-49, it's not universal

           5    agreement that it's applicable in ARAR.

           6             MS. MURAI:  No, only section 3G, I believe as

           7    EPA said, would qualify.  Certain parts of the

           8    resolution I believe they found to be procedural but

           9    the substantive cleanup portion, I believe was Section

          10    3G.

          11             MR. BELL:  Okay.

          12             MS. MURAI:  So I think that's why we're

          13    focusing on this page 6.  But not that there aren't

          14    other points of disagreement to be had.

          15             MR. BELL:  Right.  And also we divide our

          16    world into NPL and non-NPL so you might want to really

          17    make sure that you cover the bases.

          18             MS. MURAI:  Well, for us we would have it

          19    cover all cleanup sites in California, so because of

          20    that -- well, it would be all hazardous waste which is

          21    our 6.5 and then 6.8, which is our state Superfund.

          22             Then any other cleanup programs we have that

          23    say do it under 6.8 would also be covered because if

          24    you do it under 6.8, that's how you do it under 6.8.

          25    So our coverage would be pretty extensive.  We would
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           1    not be talking NPL or non-NPL in the narrative scheme.

           2    I believe it's just that that's -- that's where we

           3    would potentially have, I believe, any pushback on it

           4    applying.

           5             MR. BELL:  Goes back to earlier discussion,

           6    state regs apply to cleanup, those ARARs and those are

           7    applicable to cleanup standards, so we have to be

           8    really clear.

           9             MR. SCHUMACHER:  Anybody else?

          10             MR. DEPIES:  You know, on that note of what

          11    you just brought up, David, is another alternative

          12    we're contemplating is actually writing into the

          13    regulation the IRIS or in this case OEHHA toxicity

          14    criteria specifically so they're actually included in

          15    the regulation.  It's our intent that that meets then

          16    that requirement described.  The complexity with that

          17    is the toxicity criteria change and so that would

          18    require update in the regulation on a regular basis.

          19    It's just something we're considering.

          20             MR. LECLERC:  I would like to thank everybody

          21    for coming today, and please share your written

          22    comments with Kevin so that we can take your input and

          23    take the next step.  And so we'll be accepting these

          24    informal comments until the end of January.  And then

          25    in the meantime we'll be regrouping, thinking about do
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           1    we want to have another workshop, or do we want to go

           2    straight to regulation?  And we'll have a mailing

           3    list, so we will be able to get back to everybody when

           4    we make that decision.

           5             MR. SCHUMACHER:  Thank you.

           6             (The workshop concluded.)
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