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SAFER CONSUMER PRODUCT ALTERNATIVES Proposed Regulations, R-2010-05

ATTACHMENT 1
TEXT OF PROPOSED REGULATIONS --- POST-HEARING CHANGES
November 2010
Changes in this version reflect post-hearing changes to the text as originally proposed. All of

the text is new language to be added to the California Code of Regulations.

The originally proposed text is shown with no underlines. Changes to the originally proposed
text are indicated as follows:

Underline: Underlined text reflects new text resulting from post-hearing changes.

Strikeout: Strikeout text reflects deleted text resulting from post-hearing changes.

NOTE: For ease of reading and referencing the proposed regulations, line numbers and table
of content page numbers are added, but are not part of the actual regulatory text.
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SAFER CONSUMER PRODUCT ALTERNATIVES Proposed Regulations, R-2010-05

DivisioN 4.5, TITLE 22, CALIFORNIA CODE OF REGULATIONS
CHAPTER 53. SAFER CONSUMER PRODUCT ALTERNATIVES

Amend the Table of Contents by adding chapter 53, articles 1, 2, 3,4, 5,6, 7,8, 9, and 10,
and sections 69301, 69301.1, 69301.2, 69301.3, 69301.4, 69301.5, 69301.6, 69302, 69302.1,
69302.2, 69302.3, 69303, 69303.1, 69303.2, 69303.3, 69303.4, 69304, 69304.1, 69305,
69305.1, 69305.2, 69305.3, 69305.4, 69305.5, 69306, 69306.1, 69306.2, 69306.3, 69306.4,
69306.5, 69306.6, 69306.7, 69306.8, 69306.9, 69307, 69307.1, 69307.2, 69307.3, 69307.4,
69307.5, 69307.6, 69307.7, 69308, 69309, 69309.1, 69309.2, and 69310 to division 4.5 of
California Code of Regulations, title 22, to read:
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SAFER CONSUMER PRODUCT ALTERNATIVES Proposed Regulations, R-2010-05

Add California Code of Regulations, title 22, division 4.5, chapter 53 to read:
Chapter 53. Safer Consumer Product Alternatives
Article 1. General

§ 69301. Purpose and Applicability.

(@) This chapter describes the process by which chemicals and chemical ingredients
that are contained in consumer products and that may be considered Chemicals of Concern
will be identified and prioritized, and the process for evaluating Chemicals of Concern in
consumer products and their potential alternatives to determine how best to limit exposure or
the level of hazard posed by the Chemical of Concern. This chapter also specifies the
regulatory responses that will be or may be required taken-following completion of such an
alternatives assessment.

(b)(1) Except as provided in paragraphs (2)_through (6) anrd-(3)-efthis-subsection, this
chapter applies to all consumer products placed into the stream of commerce in California.

(2)  This chapter does not apply to any product that is exempted from the definition of
“consumer product” specified in Health and Safety Code section 25251, or any product that is
placed into the stream of commerce in California solely for the manufacture of one or more of
the products exempted under Health and Safety Code section 25251.

(3)  This chapter does not apply to any consumer product manufactured or stored in, or

transported through California solely for use outside of California. —Llq—es)éalterLlssvh+ng—\,oothether—mE

(4)(A)te) Except as provided in subparagraph (B),Fthe requirements of this chapter that
pertain to consumer products or to chemicals or chemical ingredients contained in consumer
products do not apply te-when the chemical or chemical ingredient contained in the product is

an unlntentlonally- added chemlcal or chemlcal mgredlent —that—ls—net—kneaw—by—the—predaeeﬁe

(B) Subparagraph (A) does not applv if the source of the chemlcal or chemical
ingredient is a recycled feedstock, component or processing agent, unless the manufacturer of
the product does not become aware of the presence of the chemical or chemical ingredient
after taking reasonably feasible steps to obtain knowledge of any chemical or chemical
ingredient that might reasonably be expected to be present in the recycled feedstock,
component or processing agent.

Department of Toxic Substances Control Page 5 of 110
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SAFER CONSUMER PRODUCT ALTERNATIVES Proposed Regulations, R-2010-05

(C)4) If the preducermanufacturer has dees-have-knowledge of the presence of one or
more unintentionally- added chemicals or chemical ingredients in a recycled feedstock,
component or processing agent used to produce a the-consumer product, the preducer
manufacturer shall provides the information, upon request, to the Department-and-any-knrewn

(5) The requirements of this chapter do not apply to a chemical or consumer product
that the Department has determined is requlated by one or more federal and/or other California
State reqgulatory program(s), and/or applicable international trade agreements ratified by the
United States Senate, that, in combination, address the same public health and environmental
threats and exposure pathways that would otherwise be the basis for the chemical being listed
as a Chemical of Concern or the basis for the product being listed as a Priority Product. The
Department may, at its discretion, re-evaluate a determination previously made pursuant to
this paragraph and rescind that determination if the Department finds that the facts and/or
assumptions upon which the determination was based were not, or are no longer, valid.

(6)(A) The requirements of this chapter pertaining to consumer products containing
Chemicals of Concern do not apply if the Department has determined that there is no exposure
pathway by which the Chemical of Concern contained in the product might pose a threat to
public health or the environment in California during the useful life or the end-of-life
management of the product. A determination made pursuant to this subparagraph shall be
based upon an evaluation of reasonably foreseeable uses, misuses and abuses of the product,
and reasonably foreseeable proper and improper end-of-life management of the product. The
Department may, at its discretion, re-evaluate a determination previously made pursuant to
this subparagraph and rescind that determination if the Department finds that the facts and/or
assumptions upon which the determination was based were not, or are no longer, valid.

(B) Any person requesting the Department to make a determination pursuant to
subparagraph (A) shall bear the burden to prove by clear and convincing evidence to the
Department’s satisfaction that subparagraph (A) applies to the product in question. The
evidence shall include, to the extent available, the results of any applicable use and abuse
tests, including the assumptions and testing methodologies, conducted for purposes of and
pursuant to a federal and/or California State requlatory program.

Department of Toxic Substances Control Page 6 of 110
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NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25251, 25252, and 25253, Health and Safety Code.

§ 69301.12. Definitions.
(@8  When used in this chapter, the following terms have the meanings specified in this
section:

A)2XA)Y “AA Report” means a report that is required to be prepared for an FierH-AA
pursuant to section 69305.12(a)(2), and that meets the requirements of sections 69305.46

Department of Toxic Substances Control Page 7 of 110
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SAFER CONSUMER PRODUCT ALTERNATIVES Proposed Regulations, R-2010-05

(2) (3) “AA verification statement” means the statement required to be prepared for a Tier Il
AA pursuant to section 69305.12(c)(3){S).

()4 “AA Work Plan” means a work plan that is required to be prepared for an FierH-AA
pursuant to section 69305.12(a)(2), and that meets the requirements of section 69305.24.

(4) “Adverse air quality impacts” means air emissions of any of the air contaminants
listed below:

(A) __ Nitrogen oxides,

(B) __ Toxic air contaminants,

(C) __ Sulfur oxides,

(D) Greenhouses gases,

(E) __ Stratospheric ozone-depleting compounds,

(E) ___ Other ozone-forming compounds, or

(G)  Particulate matter, with an aerodynamic diameter of ten (10) micrometers or less.

(5) “Adverse ecological impacts” means all of the following adverse effects on living
organisms and their non-living environments:

(A) __ Acute or chronic toxicity in aquatic, avian, animal or plant species,

(B) __ Adverse impacts on aquatic and terrestrial ecosystems,

(C)  Loss or deterioration of environmentally sensitive habitats,

(E) ___ Impacts adversely affecting the ability of an endangered or threatened species to
survive or reproduce,

(F) Impacts that directly or indirectly cause population loss, decline in population
diversity, or changes in historical communities, and

(G)  Impacts that directly or indirectly cause vegetation contamination or damage.

(6) “Adverse public health impacts” means impacts that directly or indirectly cause any
of the following effects on human health:

(A) __ Acute toxicity,

(B) _ Carcinogenicity,

(C) _ Developmental toxicity,

(D) Reproductive toxicity,

(E) Epigenetic toxicity,

(F) _ Genotoxicity, or

(G)  Organ, tissue or cellular toxicity not otherwise described above.

(7) “Adverse soil guality impacts” means all of the following adverse affects on soil
function or soil chemical, physical or biological characteristics or properties:

Department of Toxic Substances Control Page 8 of 110
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(A) Chemical contamination,

(B) Biological contamination,

(C) _ Loss of biodiversity,

(D) Loss of organic matter,

(E) __ Erosion,

(F) Compaction or other structural changes, and
(G)  Soil sealing.

(8) “Adverse water quality impacts” means all of the following adverse effects on the
beneficial uses, as specified in Water Code section 13050(f) or adopted in a Water Quality
Control Plan pursuant to article 3 of chapter 3 and/or article 3 of chapter 4 of division 7 of the
Water Code, of the waters of the State which include groundwater, fresh water, brackish water,
marsh lands, wetlands, or coastal bodies or systems:

(A) Increase in biological oxygen demand,

(B) Increase in chemical oxygen demand,

(C) __ Increase in total dissolved solids,

(D) Increase in thermal pollution, and

(E) Introduction of, or increase in, any of the following:

1. Chemicals identified as priority toxic pollutants for California pursuant to section
303(c) of the federal Clean Water Act and listed in section 131.38 of Title 40 of the Code of
Federal Regulations published in the Federal Register May 18, 2000,

2. Pollutants listed by California or the United States Environmental Protection Agency
for one or more water bodies in California pursuant to section 303 (d) of the federal Clean
Water Act

3. Chemicals identified as contaminants that have primary Maximum Contaminant
Levels (MCLSs) under the federal Safe Drinking Water Act, and
4, Pollutants requiring monitoring and reporting in waste discharges to land that have

Notification Levels (NLs) specified under the Waste Discharge and Water Reuse
Requirements (WDRs/\WWRRSs) of the Porter-Cologne Water Quality Control Act.

(9)(5) “Alternatives assessment” or “AA” means_an evaluation and comparison of a product
or its component(s) and alternative products or components that conforms to the applicable

reqwrements of sectlon 69305 3. any—aewrty—epp;eeess—that—leads—te—eﬁher—

(10)(6) “Bioaccumulation” means the net accumulation of a chemical substance in an
organism or part of an organism, or an environmental compartment, that absorbs the chemical
at a rate greater than that at which the chemical is lost.

Department of Toxic Substances Control Page 9 of 110
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(11)f9) *“Carcinogen or reproductive toxin” means a chemical listed as a carcinogen or a
reproductive toxin, or both, pursuant to one or more of the following:

(A) Health and Safety Code section 25249.8;;

(B) The National Toxicology Program Report on Carcinogens that lists chemicals known
and reasonably anticipated to be human carcinogens;

(C)  United States Environmental Protection Agency chemicals classified as Known or
Likely (Group A, B1 or B2), as maintained on its Integrated Risk Information System, or
equivalent weight-of-evidence classifications that result from subsequent revisions to its
“Guidelines for Carcinogen Risk Assessment”;

(D) The International Agency for Research on Cancer Group | and 2A chemicals;

(E) The International Agency for Research on Cancer Group 2B chemicals where there
exists sufficient evidence of carcinogenicity in animals, even if evidence of carcinogenicity in
humans is inadequate; and

(F)  The listings of Category 1A or 1B carcinogens and/or Category 1A or 1B
reproductive toxicants in Annex VI to Reqgulation (EC) No. 1272/2008 of the European

Parliament and the CouncilFhe-European-Union-Classification-and-Labeling(Globally
Harmonized-System)-Category-1A-and-1B-chemicals.

(12)(26) “Chemical’” means any-either of the following_that is contained in a consumer
product that has been placed into the stream of commerce in California:

(A) A chemical substance;_or

(B) A chemical mixture.;

(C)  Nanomaterial.

(13)@1H “Chemical ingredient” means a chemical contained in a consumer product or
component.

(14)22) “Chemical Hazard Assessment” means the evaluation and comparison of a
product or component, and the alternatives selected for consideration, using pertinent factors
listed-specified in section 69305.35(b).

(15) “Chemical identification and description information” means all of the following:
(A) Substance identification information;

Department of Toxic Substances Control Page 10 of 110
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(B) Information on the purity of the chemical, and identification of any know impurities
and additives contained in the chemical;

(C) _ Physico-chemical properties; and

(D) _Environmental fate properties.

(16)&3) “Chemical mixture” means any combination of two or more chemical substances if
the combination does not occur in nature and is not, in whole or in part, the result of a chemical
reaction; except that such term does include any combination which occurs, in whole or in part,
as a result of a chemical reaction if none of the chemical substances comprising the
combination is a new chemical substance and if the combination could have been
manufactured without a chemical reaction.arnixture-er-selution-of-two-er-more-chemical
substances:

(A7)&4) “Chemical of Concern” means a chemical thatis-listed by the Department en-either

the Chemicals Under Consideration List or the Priority Chemicals Listpursuant to section
69302.2.

(18) “Chemical Removal Notice” means a notice submitted to the Department pursuant to
section 69303.2(d)(2).

Department of Toxic Substances Control Page 11 of 110
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(19)a#H “Chemical substance” means any organic or inorganic substance of a particular
molecular identity, including any combination of such substances occurring, in whole or part,
as a result of a chemical reaction or occurring in nature, and any element or uncombined
radical. hical-elemen j j j

(20) “Children’s product” means a consumer product designed or intended primarily for
children twelve (12) years of age or younger, as determined by one or more of the following
factors:

Department of Toxic Substances Control Page 12 of 110
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(A) A statement by a manufacturer about the intended use of the product;

(B)  Whether the product is represented in its packaging, display, promotion, or
advertising as appropriate for use by children twelve (12) years of age or younger; or

(C) _ Whether the product is commonly recognized by consumers as being intended for
use by a child twelve (12) years of age or younger.

(21)E9A) “Component” means a uniquely identifiable part, piece, assembly or
subassembly, system or subsystem of a consumer product that:

1. Is required to complete or finish an item; or

2. Performs a distinctive and necessary function in the operation of a system; or

3. Is intended to be included as a part of a finished item.

(B) “Component” does not include a chemical ingredient in a formulated consumer
product.

(22)26)(A) “Consumer product” or “Product” means_either any-of the following:
1. A “consumer product” as defined in Health and Safety Code section 25251; or
2. A component that meets the definition of a “consumer product” as defined in Health

and Safety Code sectlon 25251.;

(B)  “Consumer product” does not include either of the following:

1. Aa product that is no longer being placed into the stream of commerce by any
person in California as of the date that it would otherwise become subject to one or more
requirements of this chapter;_or

2. A chemical that meets the definition of a “consumer product”, as defined in Health
and Safety Code section 25251, but that is not packaged, and placed into the stream of
commerce in California, as an individual chemical.

(23)21) “Contact information” means mailing and electronic address, headquarters
location, phone number(s), and website address.

(24)22) “Day” means calendar day. Periods of time are calculated by excluding the first
day and including the last. Except, if the last day is a Saturday, Sunday or other holiday
specified in Government Code section 6700 it is excluded.

(25)23) “De mMinimis eExemption_Notification” means a notification submitted to the

Department an-exemptionrequested-and-granted-pursuant to section 69303.2(d)(3)69365-3.

(26)R4A) “De minimis level” means a concentration less than or equal to the lower
of:
(A) & 0.1% by weight; or

Department of Toxic Substances Control Page 13 of 110
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(B) If applicable, the hazardous waste requlatory threshold specified for the chemical
pursuant to Health and Safety Code section 25141.

(27)(25) "Department” means the Department of Toxic Substances Control.

(28) “Detectable amount” means an amount above the detection limit. “Detection limit”
means the lowest concentration of a chemical that can be determined to be statistically
different from an analytical blank.

(29) “Economic Impact Analysis” means the evaluation and comparison of a product or

component, and the alternatives selected for consideration, using pertinent factors specified in
section 69305.3(f).

(30)2#A “Economic impacts” means an increase or decrease in_one or more any-of the
following:
(A)  Jobs or businesses,

Department of Toxic Substances Control Page 14 of 110
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(B)  The costs of doing business,

(C) The cost of goods to consumers,-e#

(D) '
69395%{619{4)—Capltal investments,

(E) __ Resource costs,

(F) __ Energy costs,

(G)  Operation and maintenance costs,

(H) _ Waste disposal and treatment costs, or

)] Other relevant financial investments or liabilities not listed above.

(31) “Economic interest” means that a person, or that person’s spouse of dependent
child:

(A)  Has a direct or indirect investment worth two thousand dollars ($2,000) or more in
the responsible entity;

(B) Is a director, officer, partner, trustee, employee, or holds a position of management
in the responsible entity;

(C) Has an economic interest, as defined in subparagraph (A) or (B), in a business entity
that is a parent or subsidiary of, or is otherwise related to, the responsible entity, as defined in
section 18703.1(d) of Title 2 of the California Code of Regulations; or

(D) Receives a source of income from the responsible entity, other than income received
in compensation for verifying an AA and AA Report for the responsible entity pursuant to
section 69305.1(c).

(32){28) “End-of-life” means the point when the product is discarded by the consumer or the
end of the useful life of the product, whichever occurs first.

(33)29) “Energy efficiency” means the reduction of energy usage while maintaining a

comparable level of service-during-the-manufacturing-process-orthe-use-of- the-consumer
produet.

(34)(36) "Environment" means the land, air, water, soil, minerals, flora and fauna.

(35) “Environmental fate properties” mean all of the following:

(A) _ Biodegradation,

(B) _ Photodegradation,

(C) __ Hydrolysis half-life,

(D) ___Aerobic and anaerobic soil and sediment half-lives,

(D) Fate and transport among environmental compartments, and
(E) __ Bioaccumulation in organs and tissues.

(36)(31H) “Environmental impact” means any change to the environment, whether adverse or
beneficial, wholly or partially resulting from an activity, product or service.
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(37)32) “Exposure Potential Assessment” means the evaluation and comparison of a
product or component, and the alternatives selected for consideration, using pertinent factors
listed-specified in section 69305.35(c).

(38)(33) “Failure to Comply List” means the list prepared by the Department pursuant to
section 69301-4(}(3)69301.3(d)(3).

(39)(34) “Failure to Respond List” means the list prepared by the Department pursuant to
section 69301.56(d)(3).

(40)35) “Financial guarantee” means a mechanism or mechanisms to ensure that
adequate funding is available to pay for future end-of-life management costs for the producers
er-manufacturer’s products placed into the stream of commerce in California.

(41)36) “Functionally equivalent” means that a product that has been altered by a chemical
or component substitution, or that has replaced another product, substantially-satisfies-meets
or exceeds the intended performance and functionality of the original product.

(42)34H “Greenhouse gas” means_all anry-of the following gases:
(A)  Carbon dioxide.

(B) Methane.

(C)  Nitrous oxide.

(D)  Hydrofluorocarbons.

(E) Perfluorocarbons.

(F) Sulfur hexafluoride.

(G) Nitrogen trifluoride.

(43)(38) “Green chemistry principles” means the twelve principles of green chemistry
specified in “Green Chemistry: Theory and Practice” (Anastas, P.T. and Warner, J.C.; Oxford
University Press: New York, 1998, p. 30).

(44)(A)RBY) "Hazard trait" means-ene-of-the-following:

1.¢A) Hazard traits as identified by the Office of Environmental Health Hazard Assessment
(“OEHHA") pursuant to Health and Safety Code section 25256.1;

2.4B} Until OEHHA promulgates its initial list of hazard traits, “hazard trait” isimited-te
means all of the following:

a.X- Carcinogenicity or reproductive toxicity. Chemicals with these traits are those
meeting the definition of carcinogen or reproductive toxin-as-defined-in-this-section.

b.2: Mutagenicity. Chemicals with this trait are those listed as having mutagenic
properties in the European Union Category 1A or 1B under Annex VI, part 3 of the Regulation
(EC) No. 1272/2008.
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c.3- Chemicals that have been determined by the United States Environmental
Protection Agency to be Persistent Bioaccumulative Toxic chemicals.

d. Chemicals identified as priority toxic pollutants for California pursuant to section
303(c) of the federal Clean Water Act and listed in section 131.38 of Title 40 of the Code of
Federal Regulations published in the Federal Register May 18, 2000.

e. Pollutants listed by California or the United States Environmental Protection Agency
for one or more water bodies in California pursuant to section 303 (d) of the federal Clean
Water Act.

f. Chemicals included on the United States Environmental Protection Agency’s
Existing Chemicals Action Plan list.

(B) __ldentification of hazard traits shall be based on criteria developed by the Department
or OEHHA for determining when a chemical exhibits a hazard trait, to the extent such criteria
are made available by the Department or OEHHA. If relevant criteria have not yet been
provided by the Department or OEHHA, reliable information shall be used to determine if the
chemical exhibits a hazard trait.

(45) “Household cleaning products” means the following products intended or labeled for
use in or around the home: glass cleaners, general purpose cleaners, degreasers, lime and
scale removers, washroom cleaners, tub and shower cleaners, toilet cleaners, kitchen
cleaners, sink and countertop cleaners, stove top and hood cleaners, oven and grill cleaners,
carpet cleaners, metal cleaners and polishers, furniture polishes, floor care products, laundry
detergents and stain removers, fabric softeners, drain cleaners, hard surface cleaners,
dishwashing products, hand soaps, disinfectants, and odor abatement or enhancing products.
“General purpose cleaners” are cleaners intended or labeled for more than one of the cleaning
uses listed above.

(46)41 “Intentionally- added chemical or chemical ingredient” means a chemical or
chemical ingredient that is deliberately used in the formulation or assembly of product where
the continued presence is desired in the final consumer product to provide a specific
characteristic, appearance, or quality.
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(47)(43) “Inventory recall” means to cause the return, directly or indirectly, of a consumer
product that has not been sold at retail back to the responsible entity or the manufacturer of
the consumer product.

(48)(44) “Life cycle” means the activities in the course of a consumer product’s life span,
ineluding-which are its design, raw materials_mining, resource inputs_and other resource
consumption, intermediate materials processes, manufacture, packaging, transportation-fer,
distribution, marketing, use, operation_and maintenance, reseurce-consumption-waste
generation_and management, reuse and recycling, mairtenance,-and ultimate-dispeositionend-
of-life disposal.

(49){45) “Life cycle thinking” means examining environmental sustainability over a product’s
entire life cycler i ast ; ; .

(50)(46) “Listserv” means an electronic mailing list that persons may subscribe to on the
Department’s website in order to automatically receive electronic notification concerning the
posting of documents and other information on the Department’s website-ireluding-documents

and-information-pested-pursuant-to-section-69301-7(a).

(514 “Manufacturer” means the person that produces a product that is placed into the

stream of commerce in California.any-efthe-following:

(52) “Market presence information” means all of the following:

(A) _ Statewide sales by volume in the past calendar year;

(B)  Statewide sales by number of units in the past calendar year; and
(C) _ Intended product use(s) and types of targeted customer base(s).

(53)48)(A) “Materials and resource consumption” means renewable and
nonrenewable resources that are used for a consumer product during its life_cycle.

(B) Arenewable resource is a resource that is replaced by natural processes at a rate
that is equal to or faster than its consumption rate and includes solar, wind, timber,
agricultureal and water. A renewable resource may become a nonrenewable resource if the
rate at which it is consumed exceeds the rate at which it is produced such that its continued
use may drive the resource to exhaustion.

(C) A nonrenewable resource is a resource that is formed over long periods of geologic
time and includes petroleum, coal, metals (mined and recycled), minerals, and exhausted
renrewable-resources.
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(54) “Materials and resource consumption impacts” means all of the following:
(A)  Water consumption and conservation,

(B) __ Production, in-use, and transportation energy inputs,

(C) _ Energy consumption and efficiency, and

(D) Reusability and recyclability.

(55)49) “Multimedia Life Cycle Evaluation” means the evaluation and comparison of a
product or component, and the alternatives selected for consideration, using pertinent factors
listed-specified in section 69305.35(d).

(56)(51) “Persistence” means the length of time ability-ef-a chemical substance._is able erits

degradationproducts-to_exist rematn-in an environment_in an unchanged form.

(57)(52) “Person”_has shall-have-the same meaning as in Health and Safety Code section
25118.

(58) “Personal care product” means a consumable product that is intended to be used in
the topical care and/or grooming of the body and hair and that is rubbed, poured, sprinkled, or
sprayed on, introduced into, or otherwise applied to a body for cleansing, beautifying,
promoting attractiveness, or altering the appearance without affecting the body’s structure or
functions.

(59) “Physical chemical hazards” means all of the following:
(A) _ Flammability,

(B) _ Flash point,

(C) _ Explosivity limits,

Department of Toxic Substances Control Page 19 of 110



O© 0o ~NO Ok WDN B

A D WWWWWWWWWWDNDNDNDNDNDNMNNMNNMNNNNRP,EERPRPREPERPERPERRERERER
PO OWO~NOCOUUDRWNPFPOOONOUPA,WDNPOOONOOOGPMWDNEDO

SAFER CONSUMER PRODUCT ALTERNATIVES Proposed Regulations, R-2010-05

(D)  Auto-flammability temperature, and
(E) Oxidizing properties.

(60) “Physico-chemical properties” means all of the following:
(A) ___ Physical state and form,

(B)  Decomposition and/or melting point temperatures,
(C) __ Boiling point temperature,

(D) Relative density,

(E) _ Vapor density,

(F) Vapor pressure,

(G)  Partition coefficient,

(H) __ Surface tension,

(N Viscosity, and

@)] Water Solubility.

(61)53)(A) “Place into the stream of commerce in California” means the sale, offer for
sale, distribution, supply or manufacture of a consumer product for use in the state of

Californiathat-aperson-sells-offersforsaled butes—supplies—or-otheraise-transfe

(B) “SeliSale or offer for sale” means any transfer or offer to transfer for consideration of
title or the right to use, by lease or sales contract, including;-but-netlimited-to; transactions
conducted and offers made through sales outlets, catalogs, or the Internet, or any other similar
electronic means.

(62)(55) “Priority Product” means a product listed by the Department pursuant to section
69303.2(a}2).

(63)(56)(A) “Produce” means to make a product.

(B) “Produce” does not include any of the following actions, unless the action results in
the addition of a Chemical of Concern to, or replacement of a Chemical of Concern in, a
product:

1. Repair or refurbishment of an existing consumer product,
2. Installation of standardized components to an existing consumer product, or
3. Making non-material alterations to an existing consumer product.
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(64)(58) “Product function and performance” means the principal use(s) or application(s) of
a product by a consumer, as intended by the manufacturer, including function and
performance attributes, and safety and environmental standards required by federal or
California law.

(65) “Product Function and Performance Analysis” means the evaluation and
comparison of a product or component, and the alternatives selected for consideration, using
pertinent factors specified in section 69305.3(e).
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(66)(63) “Public health impacts” means effects on the health of the general population or
sensitive subpopulations.

(67) “Purity” means relative freedom from extraneous matter in the finished product,
whether or not the extraneous matter is harmful to the user or deleterious to the product.

(68)(64) "Recycled material" means a material that has been separated from a waste

stream for the purpose of recycling the material as feedstock-ineluding-paperplastic;wood;

(69)(65) “Release” means an intentional or unintentional precess-that-liberationes, emission

or dlscharges of a chemlcal—that—us—emq{amed—m—a—eenswne#predaet into the envwonment—and

(70)(66) “Reliable information” means data, studies and other information that have been:
(A)  Scientifically peer-reviewed; or

(B) Generated using_one of the following-established-federal-guidelinesincluding;-but

linited-to.  the following:
1. United States Food and Drug Administration Good Laboratory Practices (Part 58 of
Title 21 of the Code of Federal Regulations),
2. United States Environmental Protection Agency’s Office of Chemical Safety and
Pollution Prevention Harmonized Test Guidelines,
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3. Federal Toxic Substances Control Act (TSCA) (Chapter 1 of Title 40 of the Code of
Federal Regulations), and

4. TSCA Testing Guidelines (Parts 798 and 799 of Title 40 of the Code of Federal
Regulations); or

(C) Published in scientifically peer reviewed literature; or

(D) Published in final state or federal scientific reports; or

(E) Published in a final report of the National Academy of Sciences, National Academy
of Engineering, Institute of Medicine, or National Research Council; or

(3] Published in final reports from the agencies that implement the laws and programs
described in section 69301.56(c)(2); or

(G) Developed, or reviewed and accepted, by a federal agency or a California State or
local agency for compliance or other regulatory purposes; or

(H) Generated according to valid accepted testing protocols in which the test parameters
documented are based on specific testing guidelines or in which all parameters described are
comparable to a guideline method, sueh-asincluding:

1. Organization for Economic Cooperation and Development (OECD) Guidelines for
Testing of Chemicals,

2. OECD Series on Principles of Good Laboratory Practice and Compliance
Monitoring,

3. OECD Manual for Investigation of High Production Volume Chemicals,

4. REACH/ECHA Guidance on Information Requirements and Chemical Safety
Assessment_and Regulation (EC) No. 440/2008 of the European Parliament and the Council,
and

53. Canadian Environmental Protection Act (CEPA) Guidelines for the Notification and
Testing of New Substances: Chemicals and Polymers.

(71) “Reliable information demonstrating the occurrence, or potential occurrence, of
public health and/or environmental exposures” means all of the following that met the definition
of reliable information:

(A) __ Monitoring data that shows the chemical to be present in household dust, indoor air,
drinking water, or on interior surfaces;

(B) ___ Monitoring data that shows the chemical to be present in, or released from, products
used in or present in the home;

(C) __ _Environmental monitoring data, or environmental modeling results, that indicate
environmental accumulation of a chemical;

(D) California Environmental Contaminant Biomonitoring Program data, or other
biomonitoring data, that show the chemical to be present in human organs, tissues or fluids;

(E) ____Environmental monitoring data that shows the accumulation of the chemical in
aquatic, avian, animal or plant species;

(F) Exposure modeling that indicates exposure point concentration(s) associated with
adverse public health or environmental impacts; and
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(G) Monitoring data indicating the presence of a chemical or its degradation products in
California solid waste, wastewater or storm water streams collected or managed by California
State or local agencies in concentrations or volumes that:

1. Present public health or environmental threats,

2. Require the significant expenditure of public funds to mitigate public health or
environmental threats,

3. Significantly increase the costs of reusing or recycling materials containing the
chemical, or

4. Interfere with the proper operation of solid waste, wastewater, or storm water

treatment systems and may result in the discharge of the chemical to the environment.

(72)(6H “Responsible entity” means any-either of the following:
(A)  The manufacturer of a consumer productae#sen—whe—ls—the—ewner—epheensee—ef—the

(73)(68) “Retailer” means a person who sells, supplies, or offers for sale, directly to a
consumer in California, a consumer product not produced by that person.

(74)(69) “Safer” means a demenstrated-net reduction of projected public health and
environmental adverse impacts.

(75)#6) “Sales outlet” means any place at which consumer products are sold, supplied, or
offered for sale directly to consumers in California.

(76)(1) “Selected alternative” means the alternative that is selected to replace a Priority
Product or component, including, if applicable, reformulating the product or component using
an alternative chemical, and is identified pursuant to section 69305-8(H69305.4()).

(7T7)Y2) “Sensitive subpopulations” means subgroups that comprise a meaningful portion of
the general population that are identifiable as being at greater risk of adverse health effects
when exposed to one or more chemicals that exhibit a hazard trait, including, but not limited to,

Department of Toxic Substances Control Page 24 of 110



O© 0o ~NO Ok WN B

A DA D WWWWWWWWWWNDNDNDNDNMNMNNMNMNNNNRPEERPRPERPRPERPERERERER
NPFPOOO~NODUPRRWNREPOOO~NOUUPAWNRPOOOOLONO OGPMWDNDEDO

SAFER CONSUMER PRODUCT ALTERNATIVES Proposed Regulations, R-2010-05

infants, children, pregnant women, elderly individuals, and individuals with a history of serious
illness that renders them as being at greater risk of adverse health effects when exposed to
chemicals.

(78)#3) “Soil sealing” means the covering of the soil surface with a layer of impervious
material or changing the nature of the soil so that it behaves as an impermeable medium.

(79) “Substance identification information” means all of the following:
(A) _ Chemical abstract number,

(B)  Structural formula,

(C) _ Molecular weight,

(D) Synonyms, and

(E) I[UPAC name.

(80)E76X(A) "Technologically and economically feasible alternative” means an
alternative_product, component, or chemical for which:

1. The current technological knowledge, equipment, materials and other resources
available to the manufacturer are sufficient to develop and implement the alternative;

2. The manufacturer may earn at least a comparable rate of return on the alternative
product, as compared to the rate of return earned on the Priority Product or component, over a
reasonable period of time after the alternative has been implemented; and

3. The manufacturer and the product impose no significant increase in externalized
aggregate costs to the consumer and to public health and the environment.

(B) As part of a determination of whether a “technologically and economically feasible
alternative” exists, consideration shall be given to all of the following to the extent applicable:

1. The extent to which a functionally equivalent alternative is currently available in the
marketplace;

2. The affordability of any currently available functionally equivalent alternative; and

3. The purchase price differential between the Priority Product or component and the
alternative.

(8L)AH “Threat” means a potential to cause an adverse impact.
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(82) “Toxic” means a substance may cause an adverse biological effect.

(83)81) "Trade secret" means a “trade secret” as defined in subdivision (d) of section
3426.1 of the Civil Code.infermation-ncluding-aformula—patiern—compilation.-program—d

(84)(82) “Unintentionally- added chemical or chemical ingredient” means a chemical or
chemical ingredient that is present in a consumer product but is not an intentionally-added
chemical or chemical ingredient.

(85)(83) “Useful life” means the period of time during which a product can be used for its
intended use, expressed in either terms of a single use, number of applications, days, months
or years of use.

(86) “Waste and end-of-life impacts” means impacts associated with all of the following:

(A) __ The amount of waste and byproducts generated, and any special handling required
for the waste and byproducts, during the life cycle of the Priority Product or component and
each alternative being considered;

(B)  Disposal, treatment or use of waste and byproducts, including solid waste,
wastewater and storm water discharge streams; and

(C) _ Disposal of the Priority Product in the trash, down the sewer, or down the storm
drain that interferes with the proper operation of solid waste, wastewater or storm water
treatment facilities, and that may result in the discharge of Chemicals of Concern to the
environment.

(87)(84) “Water conservation” means reducing water_consumption gsage-throughout the life
cycle of a product.
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NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25251, 25252, 25253, and 25257, Health and Safety Code, Section 1060,
Evidence Code, and Sections 3426 through 3426.11, inclusive, Civil Code.

§ 69301.23. Acronyms.

AA Alternatives Assessment

CEPA Canadian Environmental Protection Act

CRNR  California Regulatory Notice Register

ECHA  European Chemicals Agency

IEC International Electrotechnical Commission

IUPAC _International Union of Pure and Applied Chemistry

NAICS North American Industry Classification System

OECD __ Organization of Economic Cooperation and Development

OEHHA Office of Environmental Health Hazard Assessment

REACH Registration, Evaluation, Authorisation and Restriction of Chemicals, Regulation
(EC) No. 1907/2006 of the European Parliament and the Council-

TSCA  Toxic Substances Control Act

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252 and 25253, Health and Safety Code.

§ 69301.34. Duty to Comply and Consequences of Non-Compliance.

(@) Duty to Comply.

(1) The duty to comply with the requirements of this chapter applicable to responsible
entities lies principally with the manufacturer. A retailer is required to comply with these
requirements only if the manufacturer has failed to comply and the Department notifies the
retailer of the manufacturer’'s non-compliance by posting the information on the Failure to
Comply List. The notice shall specify the requirement with which the retailer shall comply and
the timeframe for compliance.

(2) The requirements of this chapter applicable to responsible entities may be fulfilled by
a consortium, trade association, public-private partnership, or other entity acting on behalf of
the responsible entity.

a brricsion ot Chemical and_Product Information.
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(b) Manufacturer Option.

A responsible entity that is the manufacturer of a product shall not be held responsible for
complying with requirements of this chapter applicable to responsible entities if the
manufacturer provides documentation to the Department demonstrating to the Department’s
satisfaction that the product is no longer placed into the stream of commerce in California. The
documentation shall include all of the following:

(1) The manufacturer’'s name and contact information;

(2) The name of, and contact information, for all persons in California, other than the
final purchaser or lessee, to whom the manufacturer directly sold the product within the prior
twelve (12) months;

(3) Identification and location of the manufacturer’s retail sales outlets where the
manufacturer sold, supplied or offered for sale the product in California, if applicable; and

(4) Information describing the product, including the brand name(s) under which the
product was placed into the stream of commerce in California.

(c)fe) Retailer OptionsferResponsible-Entities.

&——A responsible entity that is a retailer, but not the manufacturer, of a consumer
product for which the Department has provided notice pursuant to subsection (a), shall wit-not
be held responsible for complying with the requirements specified in the notice if the
manufacturer fulfills the requrrements of subsectlon (b), or if the retailer ef—seetren—égseét—@

complies with al-both of the following requirements:
(L){A) The retailer ceases ordering the product no later than thirty (30) days after the

Department has provrded notice pursuant to subsectron (a) Ihe—respen&lele—entlty—has—eeased
AYaYa

(2)(B) No later than sixty (60) days after the Department has provided notice pursuant to

subsection (a), the retailer notifies the Department that it has ceased ordering the product, and

provrdes the foIIowrnq mformatron to the Departmentilihe—net#reatren—requrred—pursuant—te

(_)1— The retaller s r-espen&ble—enttty—&name and contact |nformat|on

(B) The manufacturer's name and contact information;

Department of Toxic Substances Control Page 29 of 110



O© 0o ~NO Ok WDN B

A DA D WWWWWWWWWWNDNDNDNDNMNMNNMNNDNNNRPEERPRPEPRPRPERPERERERER
NPFPOOO~NODUPRRWNREPOOO~NOUP,WNRPOOOLONO OGPMWDNDEDO

SAFER CONSUMER PRODUCT ALTERNATIVES Proposed Regulations, R-2010-05

(C)2- Identification and location of the retailer’s allknewn-sales outlets where the product
is sold, supplied or offered for sale in California;
(D)3- Name of, and contact information for, the person immediately upstream from the

retailer
/]

(E)5- Information describing the product, including the Bbrand name(s) under which the
retailer respensible-entity-placed the product into the stream of commerce in California.;-alerg

any person.
(d)H Failure to Comply List.
(2)(A) When the Department determines that one or more requirements of this chapter
have not been complied with for a specific chemical or product, the Department shall issue a
notice of non-compliance to all responsible entities for the product known to the Department.

(B) A notice of non-compliance issued pursuant to subparagraph (A) shall describe the
nature of the non-compliance and the Department’s intent to place information concerning the
determination of non-compliance on the Failure to Comply List on its website pursuant to
paragraph (3).

(2) No sooner than forty-five (45) days and no later than ninety (90) days after issuing a
notice of non-compliance pursuant to paragraph (1), if the non-compliance has not been
remedied to the satisfaction of the Department, and there is no pending dispute under article 7
concerning the notice of non-compliance, the Department shall post information concerning the
determination of non-compliance on the Failure to Comply List on its website pursuant to
paragraph (3). The non-compliance shall be deemed to be remedied if the Department
determines that the requirements of subsection (b){e}{2) have been fulfilled.
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3) The Department shall post and maintain on its website a Failure to Comply List that
includes all of the following information for each product covered by a notice of non-
compliance:

(A) Information identifying and describing the product, including the brand name(s)
under which the product is placed into the stream of commerce in California;

(B) The requirement(s) of this chapter, and any applicable due date(s), that are the
basis for the notice of non-compliance;

(C)  Any Prerity-Chemical(s) of Concern known to be contained in the product;

(D) The name of and, if known, the contact information for the person listed on the
product label as the manufacturer and the person, if any, listed as the distributor;

(E) The name of and contact information for any responsible entity that has been
notified by the Department, pursuant to paragraph (1), except that the Department shall not
include any responsible entity that the Department has determined has fully complied with the
requirements of subsection (c){e}3); and

(F)

{&)—The date the product is first listed on the Failure to Comply List.

(4) The Department shall remove a product, and the associated information, from the
Failure to Comply List upon a determination by the Department that the condition of non-
compliance has been fully remedled or that the requwements of subsection (b) {e}{2)-have
been fulfilled. 3

(5) The Department shaII remove information concerning a retailer who is a responS|bIe
entity from the Failure to Comply List upon a determination by the Department that the retailer

Fespen&bte—enttty—has complled W|th the applicable requwements of subsectlon (_){e}

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.

Reference: Article-8-of Chapter6.5-0f Division-20-and-Sections 25252 and 25253, Health and
Safety Code.
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8 69301.45. Information Submission and Retention Requirements.

(@  Alldocuments and other information submitted to the Department pursuant to this
chapter shall be signed by the owner or an officer of the company, or an authorized
representative, and by the person(s) in charge of preparing or overseeing the preparation of
the document or information. All documents, data and information shall be submitted in
English, and shall be generated and submitted in a manner and in an electronic format

specified eleaepreveel—by the Department at—Unless—srpeemeel—ethemﬂse—by—the—Department—

http://www.dtsc.ca.gov/PollutionPrevention/GreenChemistrylnitiative/SaferConsumerProdu
ctAlternativesRegs.cfm

Nenﬂeatrens—dDe mMinimis eExemptlon Not|f|cat|onsrequests Chemlcal Removal Notices, AA
Netifications;-AA Work Plans, AA Reports, Fier+-AA-Reperts;-AA verification statements, and
trade secret Justification documentatlon submitted pursuant to sectlon 69309.1,-decumentation

aeereehtrng—beely—perseant—te—seetren—@gs%—z shall |nclude the followmg certlflcatlon statement,

signed by an officer of the entity submitting the document and by the responsible individual in
charge of preparing the information:

“I certify under penalty of perjury that this document and all attachments were prepared or
compiled under my direction or supervision to assure that qualified personnel properly gather
and evaluate the information submitted. Based on my inquiry of the person or persons directly
responsible for gathering the information, the information submitted is, to be the best of my
knowledge and bellef true, accurate, and complete l—alse—eert#y—that—rn—earrymg—eut—the—dutres

, , —| am aware that
submitting false |nformat|on or statements is punlshable under aII appllcable provisions of law.”

Department of Toxic Substances Control Page 32 of 110


mailto:safer.alternatives%20@dtsc.ca.gov�

O© 0o ~NO 01Tk WDN B

A DA D WWWWWWWWWWNDNDNDNDNMNMNNMNMNNDNNNRPEERPRPERPRPRPERPERERERER
NPFPOOO~NODUPRRWNREPOOO~NOUUPAWNRPOOOOLONO OGPMWDNDEDO

SAFER CONSUMER PRODUCT ALTERNATIVES Proposed Regulations, R-2010-05

(©) Any information or documentation required to be obtained or prepared, but that is
not required to be submitted to the Department or has not yet been requested to be submitted
to the Department, shall be retained by the person to whom the requirement applies for a
period of three (3) years following the date the person was required to obtain or prepare the
information or documentation.

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252 and 25253, Health and Safety Code.

8 69301.56. Chemical and Product Information.

(a)(1) This section specifies_the a-process for the Department to review and/or obtain data
and other information; concerning chemicals and products; that the Department determines is
necessary to implement article 14 of chapter 6.5 of division 20 of the Health and Safety Code
and/or this chapter.

(2) Notwithstanding paragraph (1), nothing in this section precludes the Department
from reviewing and/or obtaining data and other information through any other means available
to the Department.

3) The provisions of this section requiring a person to provide or make available data or
other information to the Department may be complied with by either:

(A)  Submitting the requested data or information to the Department in a format specified
by, or acceptable to, the Department, or

(B) Providing the Department with electronic access to the data or information in a
format specified by, or acceptable to, the Department, unless the Department specifically
requests that the data or information be submitted to the Department.

(b) In seeking to review and/or obtain data and other information that the Department
determines is necessary to implement article 14 of chapter 6.5 of division 20 of the Health and
Safety Code and/or this chapter, the Department shall use the following sequential steps, with
each subsequent step being used only to review and/or obtain data and information that could
not be reviewed and/or obtained by use of the preceding step(s):

(1) Review and/or obtain needed data and other information readily available, without a
subscription or other charge, in a usable format in the public domain;

(2) Review and/or obtain needed data and other information readily available, with a
subscription or other charge, in a usable format in the public domain, to the extent resources
are available to the Department to pay the required costs;

3) Request and require a responsible entity to make available to the Department, to
review and/or obtain, existing data and other information that is needed by the Department, in
accordance with a schedule specified by the Department-and-pursuantto-section-69301-4(a);
and

4) Request and require a responsible entity to generate and make available to the
Department, to review and/or obtain, data and other information that is needed by the
Department, in accordance with a schedule specified by the Department-and-pursuantto

section-69301-4(a).
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(c)(1) The following types of data and other information that-may be requested and
required to be made available to the Department to review and/or obtain pursuant to this
section-reludebut-arenotlimited-to:

(A)  Chemical and product data and information specified in sections 69302.3 and
69303.3;=

(B)  Available and applicable chemical identification and description information;

(C)B) Information describing the types, categories and classes of products that contain
Prierity-Chemicals_of Concern;:

(DXS) Identification of intentionally- added chemicals and chemical ingredients in
specified products, ielading-and quantities of the chemical in the entire product or
component;:

. L ¢ end-ofif e .
(E Market presence information;
(F) Description of end-of-life management program(s) for a product, if any; and
(G){E) Standard analytical chemistry protocols, if available, for the detection and
measurement of a chemical in products and in environmental and biological media.

(2) Requests and requirements for making available the data and information described
in paragraph (1) may, to the extent applicable, be fulfilled by making available to the
Department data and information that has been provided under the REACH, TSCA, or CEPA
programs.

(d)(1) Data and other information requested and required to be made available to the
Department, pursuant to subsections (b)(3) and (b)(4), shall be limited to data and information
that is pertinent to either products placed into the stream of commerce in California or
chemicals contained in such products, and that the Department determines is necessary to
implement article 14 of chapter 6.5 of division 20 of the Health and Safety Code and/or this
chapter.

(2)  When requesting and requiring the availability to the Department of data and other
information pursuant to subsections (b)(3) and (b)(4), the Department_shall briefly state the
purpose of the request and shall make reasonable efforts to avoid requesting the same
information from multiple parties, unless the Department determines there is reason to do so.

3) In addition to subsections (b)(3) and (b)(4), the Department may also request any
needed-data and information_that is pertinent to chemicals contained in products placed into
the stream of commerce in California, and that the Department determines is necessary to
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implement article 14 of chapter 6.5 of division 20 of the Health and Safety Code and/or this
chapter, directly from the manufacturer of the chemical-erproeduct. If the_chemical
manufacturer, or a consortium, trade association, public-private partnership, or other entity
acting on behalf of the chemical manufacturer, does not make the requested information
available to the Department by the date specified by the Department, the Department shall
ineludepost on its website on the Failure to Respond List the request; and a notice that the
chemical manufacturer has not made the requested information available to the Department,
along with information identifying the manufacturer and the chemical and/erproductthat is are
the subject of the request-on-aFallure-to-Respond-Listposted-en-ts-website. The Department
shall remove this information from its website upon determining that the manufacturer or
another person has fulfilled the request for data or other information.

(e) The Department may request and require that data and other information be made
available to it pursuant to this section by either or both of the following methods:

(2) Correspondence sent to an individual responsible entity or other person
electronically or by United States mail.

(2) Data and information call-ins that, unless otherwise specified, apply to all
responsible entities, or_chemical manufacturers, of a specific chemical or product or group of
chemicals or products. Data and information call-ins shall be posted on the Department’s
website, noticed to persons on any listservs established by the Department related to this
chapter, and noticed in the CRNR.

)] Any responsible entity or other person may at any time make reliable information
regarding a chemical or product available to the Department for consideration in the chemical
prioritization or product prioritization process. Such information may be made available in
support of comments calling for a chemical or product to be included in, or excluded or
removed from, the chemical lists or product lists. The Department shall give good faith
consideration to the data or other information made available pursuant this subsection.

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252 and 25253, Health and Safety Code.

§ 69301.6%. Availability of Information on the Department’s Website.

(@) The Department shall post on its website, and update as needed, all of the
information and documents listed i-paragraphs{3)-threugh-(16)below, subject to article 910.
The availability of these documents and information, including the availability of updates to the
information and documents, shall be noticed in the CRNR and to persons on any listserv(s)
that the Department establishes related to this chapter.

(1)  AThe Failure to Comply List prepared pursuant to section 693614-4(H69301.3(d);

(2)  AThe Failure to Respond List prepared pursuant to section 69301.65(d)(3);

3) Requests for data and information made pursuant to section 69301.65(e);

(4)(A) Exemption determinations made pursuant to sections-69302-1-and-69303-1
69301(b)(5) and (b)(6), and the rationale supporting those determinations;
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(B) Determinations, made pursuant to sections-69302.-H{d)-and-69303-1(c) 69301(b)(5)

and (b)(6), rescinding previously- made exemption determinations;

(5) FhepProposed and final ehemical-Chemical of Concern lists, and supporting
rationale and documentation, prepared pursuant to section 69302.2, copies of all written
comments received during the public comment period for the proposed lists, and copies of any
written responses the Department eheeseste-provides to the comments;

(6) FhepProposed and final preduet-Priority Product lists, and supporting rationale and
documentation, prepared pursuant to section 69303.2, copies of all written comments received
during the public comment period for the proposed lists, and copies of any written responses
the Department eheeses-to-provides to the comments;

(7) Petitions designated as complete pursuant to section 69304(b), and notices of
decision and statements of basis prepared by the Department pursuant to section 69304.1(d);

(8)  Alist of, and copies of, Chemical Removal Notices submitted to the

(9) For each AA Work Plan, the due dates for the HerH-A-and-TFierH-B-AA Reports;

(10) A list of extension requests approved, pursuant to section 69305.12(b), for
submission of AA Work Plans and AA Reports;

(11) Alist of, and copies of, dDe mMinimis eExemption Notifications reguests-submitted

to the Department-pursuantto-section-69305-3(a)-and-copies-of all-netification wed-by-the

69305-3(c)}-and-69305-3(e);

(12) AA Report notices of completeness issued pursuant to sections 69305.510;

(13) Proposed and final regulatory response determination notices issued by the
Department pursuant to article 6, copies of all written comments received during the public
comment period for a proposed notice, and copies of any written responses the Department
cheeses-to-provides to the comments;

(14) Alist of regulatory response exemption requests submitted to the Department
pursuant to section 69306.7(a), and copies of all notifications issued by the Department
granting, denying or rescinding an exemption pursuant to sections 69306.7(c) and 69306.7(f);
and

(15) Copies of all disputes and petitions for review filed with the Department pursuant to
article 7, and copies of all Department decisions issued in response to such disputes and
petitions.;and

(b)  The Department shall also post on its website, and update as needed, but not less
frequently than quarterly, all of the following information and documents, subject to article 910:
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(1) Information concerning notices submltted to the Department pursuant to sectlon
69301.3 (b) and (c) i

(2)  Guidance documents prepared by the Department pursuant to section 69305(a);
(3)  AAs available in the public domain pursuant to section 69305(b);

(_)(6} A list of all AA Work Plans that have been submitted to the Department pursuant to
article 5, and a full or redacted copy of each AA Work Plan, in-accordance-with-the-provisions
ofarticle-10,-including both the originally submitted AA Work Plan and the AA Work Plan
approved by the Department, if different;

(B)A A list of all AA Reports that have been submitted to the Department pursuant to
article 5, the executive summary for each AA Report, the AA verification statement, if
applicable, and a full or redacted copy of each AA Report, including both the originally
submitted AA Report and the AA Report approved by the Department, if different;

(6)8) The Regulatory Response Report prepared and updated pursuant to section
69306.9(d);

()9} Links to product stewardship plans provided to the Department pursuant to section
69306. 4(_)(d—) and

(8)&2y Findings of audlts conducted by the Department pursuant to section 6930889.

(© All documents and information posted on the Department’s website pursuant to this
chapter shall include the date the document or information is first posted and the date(s) of any
revised postings.

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252, 25253, and 25257, Health and Safety Code.
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Article 2. Chemical Prioritization Process

§ 69302. General.

(@)  This article specifies the process by which the Department shall identify and
prioritize Chemicals of Concern.

(b) The Department may use information reviewed and/or obtained pursuant to section
69301.6-69301.5 to perform its duties under this article.

(© The Department is not limited to using the information reviewed and/or obtained
pursuant to subsection (b) in performing its duties under this article.

NOTE: Authority cited: Sections 25252 and 58012, Health and Safety Code. Reference:
Section 25252, Health and Safety Code.

§ 69302.1. Applicability.
ta——Except as provided otherwise in section 69301 (b),Fthis article applies to all
chemicals that exhibit a hazard trait and are reasonably expected to be contained in products

placed into the stream of commerce in California.--urless-the-Department-determines-that-the
hemical i both of the followina criteria:
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NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252 and 25257.1, Health and Safety Code.

§ 69302.2. Chemicals Lists.
(@) The Department shall prepare_a list of Chemicals of Concern, using the factors

specmed In section 69302 3. W%%M%&de#aﬁen—e#pnen%m#&eﬁemhat—m

(b) Prior to finalizing the Chemicalunder-Consideration-andlorPrierity-Chemicals of
Concern list{s}, the Department shall make the proposed list{s} available on its website, for
public review and comment, along with supporting documentation, including,-but-netlimited-to;
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the Department's rationale, data and data sources, subject to article 916. The supporting
information shall include an identification of the hazard trait(s) exhibited by, and potential
exposure pathways for, each listed chemical._The Department shall hold one or more public
workshops to provide an opportunity for the public to comment orally on the proposed list. The
Department shall publish in the CRNR, send to persons on any listserv(s) that the Department
establishes related to this chapter, and post on its website a notice regarding the availability of
the proposed list{s} and supporting documentation. The notice shall include:

(1)  The time period during which the public may submit written comments, which may
include comments in support of adding or removing a chemical from the Chemical-under
Considerationlist-and/orPriority-Chemicals of Concern list;

(2) The method(s) for submitting comments to the Department on the proposed list{s);
and

(3) The date, t|me and location of the public Neﬂ#eaﬂen—ef—any—workshop(s)—#—the

(c) After review and con5|derat|on of publlc comments on the proposed list{s}, the
Department shall finalize and post on its website the final ChemicalunderConsideration-list
and/er-final-Prierity-Chemicals of Concern list. The Department may, at its discretion, respond
to some or all public comments received.

(d) The initial Chemical of Concern list shall be finalized no later than December 31,
2011.

(e)td} Using the procedures specified in this section, the Department shall update the
Chemicalunder-Considerationlist-and/or-Priority-Chemical of Concern list as needed.

Revisions may include additions and deletions to the prior list(s).

NOTE: Authority cited: Sections 25252 and 58012, Health and Safety Code. Reference:
Sections 25252 and 25257, Health and Safety Code.
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8 69302.34. Prierity-Chemicals_of Concern Prioritization.

(@) Fromthelistof ChemicalsunderConsideration-theThe Department shall prepare-a
list as efPrierity-Chemicals of Concern those chemicals that are determined to be of highest
priority based on consideration of the following factors:

(1) The relative degree of threat posed by each chemical to public health or the
environment based on consideration of pertinent factors speeified-nr-section-69302-3-listed
below:

(A) _ Physical chemical hazards;

(B) ___Adverse public health impacts;

(C)  Adverse ecological impacts;

(D) __Adverse air quality impacts;

(E) _ Adverse water quality impacts; and

(F) ___Adverse soil quality impacts.

(2) The potential for consumers or environmental receptors to be exposed to the
chemical in quantities that can result in adverse public health or environmental impacts.

(3)  The Aavailability of reliable information to substantiate the threat(s) posed by the
chemical,_and the potential for exposures to the chemical.

(4)  The scope of federal and/or California State regulatory programs, and any applicable
international trade agreements ratified by the United States Senate, under which the chemical
is requlated, and the extent to which these other regulatory requirements address the same
public health and environmental threats and exposure pathways that are being considered as
a potential basis for the chemical being listed as a Chemical of Concern.

(5)3) The Aavailability of Department resources.

(b)(1) In evaluating the relative degree of threat and potential for exposures, pursuant to
subsections (a)(1)_and (a)(2), the Department shall seek to identify and give priority to those
chemicals that pose the greatest threat of adverse public health and environmental
impactsthreats, are most prevalently distributed in commerce and contained in products used
by consumers, and for which there is the greatest potential for consumers or environmental
receptors to be exposed to the chemical in quantities that can result in adverse public health or
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(2) The Department shall beqgin the chemical prioritization process by evaluating
chemicals based on the factors specified in subsection (a)(1) in conjunction with subsection
(a)(3). Secondly, the Department shall adjust this initial prioritization based upon consideration
of subsection (a)(2) in conjunction with subsection (a)(3). Having identified the threats and
potential exposures for each chemical, the Department shall then determine which of these
threats and exposures are addressed by consideration of subsection (a)(4), and adjust the
prioritization accordingly. The chemicals assigned the highest priority at the conclusion of
these three steps shall be listed as Chemicals of Concern, except that the list shall be limited
in_ number based upon the availability of Department resources to evaluate consumer products
containing these chemicals.

(3) In evaluating the potential for harm that could result from potential exposures, the
Department shall consider, based upon reliable information, the type and severity of potential
adverse impact(s) and the potency of the chemical(s) associated with the adverse impact(s) for
all of the following:

(A) ___ Children, pregnant women and other sensitive subpopulations;

(B) ___Environmental receptors, in particular, environmentally sensitive habitats and
endangered and threatened species.

(42} In evaluating the potential for exposure, the Department shall-ata-inimum;
consider all of the following:

(A)  Market data for the chemical and prod ining-the-chemical:

B)}—Reliable information demonstrating the occurrence, or potential occurrence, of public
health and environmental exposures;

(B)XS) Information concerning the presence of the chemical in products commonly found in
households, including the number of such of products, the frequency of use, and the
concentration of the chemical in those products; and

(C)B) Information showing how widely used the chemical is in products placed into the
stream of commerce in California.

(c) A chemical that exhibits no hazard trait other than causing carcinogenicity or
reproductive toxicity, or both, shall not be placed on the list of Prierity-Chemicals_of Concern
unless the chemical is a carcinogen or reproductive toxin, or both;-as-defined-in-section
69301 2(a}9).

(d) In preparing the initial list of Prierity-Chemicals_of Concern, pursuant to subsection
(a), the Department shall only consider chemicals that are one or more of the following:

(1) Chemicals that are carcinogens or reproductive toxins, or both-as-defined-in-section

69301.2(a)(9).
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(2) Chemicals that are listed as Category 1A or 1B mutagens in Annex VI to Reqgulation
(EC) No. 1272/2008 of the European Parliament and the Councuhawng—ma{agemeprepemes

(3) Chemicals that have been determined by the Unlted States Enwronmental
Protection Agency to be persistent bioaccumulative toxic chemicals.

(e)  Subsection (d) does not apply to any list of Prierity-Chemicals of Concern issued
after the initial list.

NOTE: Authority cited: Sections 25252 and 58012, Health and Safety Code. Reference:
Sections 25252 and 25257.1, Health and Safety Code.

Article 3. Product Prioritization Process

§ 69303. General.

(@) This article identifies the process by which the Department shall identify and
prioritize products containing Prerity-Chemicals_of Concern.

(b)  The Department may use information reviewed and/or obtained pursuant to section
69301-6-69301.5 to perform its duties under this article.
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(© The Department is not limited to using the information reviewed and/or obtained
pursuant to subsection (b) in performing its duties under this article.

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252 and 25253, Health and Safety Code.

§ 69303.1. Applicability.

a—Except as provided otherwise in section 69301(b),Fthis article applies to all products
that contain a Prerity-Chemical_of Concern, and that are reasonably expected to be placed
into the stream of commerce as a consumer product in California.;-urless-the-Department
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NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25251, 25252, 25253, and 25257.1, Health and Safety Code.

§ 69303.2. Products Lists.
(@)(1) The Department shall prepare twe-lists-a list of products that, when they contain a
Chemlcal of Concern, will be desmnated as Prlorltv Products using the factors specified in

(23} For each listed Preduct-under-Consideration-or-Priority Product, the Department
shall specify inrdicate-in the listing both of the following:

(A)  Tthe Prierity-Chemical(s) of Concern that is the basis for the product being listed as
a Produet-under-Ceonsideration-or-Priority Product:;_ and

(B)  For each listed assembled product, the component(s) of the Priority Product to which
the de minimis concentration applies, and which is the required minimum focus of the AA. This
shall be the component(s) that is the basis for the product being listed as a Priority Product.

(b) Prior to finalizing the Preductunder-Consideration-and/or-Priority Product list{s}, the
Department shall make the proposed list{s} available on its website, for public review and
comment, along with supporting documentation, including-but-retlimited-te; the Department’s
rationale, data and data sources subject to article 938. The supporting information shall
include an identification of the hazard trait(s) exhibited by and the potential exposure pathways
for each Prerity-Chemical of Concern that is the basis for a product being listed as a Produet
under-Consideration-er-Priority Product._The Department shall hold one or more public
workshops to provide an opportunity for the public to comment orally on the proposed list. The
Department shall publish in the CRNR, send to persons on any listserv(s) that the Department
establishes related to this chapter, and post on its website a notice regarding the availability of
the proposed list{s} and supporting documentation. The notice shall include:

(1) The time period during which the public may submit written comments, which may
include comments in support of adding or removing a product from the Preduct-under
Consideration-list-andfor-Priority Product list;

(2)  The method(s) for submitting comments to the Department on the proposed list{s);
and

(3) The date, time and location of the public Netification-ef-any-workshop(s)--the

— Kehop. '
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(c) After review and consideration of public comments on the proposed list{s}, the
Department shall finalize and post on its website the final-RProduct-under-Considerationlist
andferfinal Priority Product list. The Department may, at its discretion, respond to some or all
public comments received.

(d)(1)¢e)An individual manufacturer’s product that is of a product type listed by the
Department on the preduets-Priority Product lists prepared pursuant to this section shall ret-be

considered to be a-PreductunderConsideration-or-a Priority Product, and, except as provided
in paragraphs (2) and (3), an a—FerH-AA shall ret-be required for that product, if the
component(s) that are the basis for the listing of the product dees-ret-contain any known or
detectable amount of the Prerity-Chemical(s) of Concern which-that is the basis for that
product type being placed on the Priority Product preduet-lists._In the case of a formulated
product, the term component as used in this paragraph refers to the entire product.

(2) An individual manufacturer’s product that is of a product type listed on the Priority
Product list and that, as of the date of the applicable Priority Product listing, contained a
Chemical of Concern that is the basis for the Priority Product listing shall not be subject to the
AA requirements of article 5 if the manufacturer provides a Chemical Removal Notice to the
Department within one hundred and eighty (180) days after the Priority Product listing that
contains all of the following information:
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(A) A statement certifying that any and all Chemicals of Concern that are the basis for
the Priority Product listing have been removed from the product or component, whichever is
applicable, or reduced to a level that meets the criteria specified in paragraph (3)(D), without
adding another chemical or increasing the concentration of a chemical already contained in the
product or component to compensate for the removal or reduction of the Chemical(s) of
Concern;

(B) _ The manufacturer's name and contact information;

(C) __ Information identifying and describing the product, including the brand name(s)
under which the product is placed into the stream of commerce in California, and, if applicable,
information specifically identifying the component(s) that is the basis for the product being
listed as a Priority Product;

(D) __The Chemical(s) of Concern that have been removed from the product; and

(E) If the Chemical(s) of Concern are retained in the product, but at a concentration that
meets the criteria specified in paragraph (3)(D), the notice shall also specify the hazard traits
exhibited by each Chemical of Concern and the concentration data specified in paragraph
(3)(A)4.

(3)(A) The AA reguirements of article 5 do not apply to a product meeting the criteria
specified in subparagraph (D) if the manufacturer of the product has submitted a De Minimis
Exemption Notification to the Department that contains all of the following information:

1. The manufacturer's name and contact information;

2. Information identifying and describing the product, including the brand name(s)
under which the product is placed into the stream of commerce in California, and, if applicable,
information specifically identifying the component(s) that is the basis for the product being
listed as a Priority Product;

3. The Chemical(s) of Concern that are the basis for the product being listed as a
Priority Product, and the hazard traits exhibited by each of these Chemicals of Concern; and

4. Whichever of the following is applicable:

a. For a formulated product, the maximum concentration in the product of each

Chemical of Concern that is a basis for the Priority Product listing, and a description of all data
and other information used by the manufacturer to determine and substantiate this
concentration.

b. For an assembled product, the maximum concentration in each component that is a
basis for the Priority Product listing of each Chemical of Concern that is a basis for the Priority
Product listing, and a description of all data and other information used by the manufacturer to
determine and substantiate this concentration.

(B) ___If any of the information listed in subparagraph (A) significantly changes, the
manufacturer shall submit a revised De Minimis Exemption Notification to the Department
within thirty (30) days.

(C) _ Ifthe product no longer meets the criteria for a de minimis exemption, the
manufacturer shall notify the Department of this change within thirty (30) days, and shall
submit an AA Work Plan to the Department within one hundred and eighty (180) days.
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(D) A de minimis exemption only applies to products meeting one of the following criteria
as of the date of the applicable Priority Product listing or the date the product is first placed into
the stream of commerce in California, whichever is later:

1. For a formulated product, the maximum total concentration in the product of all
Chemicals of Concern that are a basis for the Priority Product listing and that exhibit the same
hazard trait shall not exceed the de minimis level.

2. For an assembled product, the maximum total concentration in each component,
that is a basis for the Priority Product listing, of all Chemicals of Concern that are a basis for
the Priority Product listing and that exhibit the same hazard trait shall not exceed the de
minimis level.

(e) The initial Priority Product list shall be finalized no later than December 31, 2012.

()] Using the procedures specified in this section, the Department shall update the
Productunder-Considerationlist-andfor-Priority Product list as needed. Revisions may include

additions and deletions to the prior list{s);-and-revisions-to-prior-de-minimis-determinations.

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252, 25253, and 25257, Health and Safety Code.
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§ 69303.34. Priority Products_Prioritization.

(@) Fromthelistof Products-underConsideration,-theThe Department shall prepare-a
list ef-as Priority Products those products that are determined to be of highest priority based on
consideration of the following factors:

Q) The relative degree of threat posed by each product, due to the Prierity-Chemical of
Concern that is contained in the product, to public health or the environment based on_the
evaluation of the Chemical of Concern pursuant to subsections (a)(1) and (a)(3) of section
69302.3, and consideration of pertinent factors specified-in-seetion-69363-3;listed below:

(A) _ The estimated volume of the product placed into the stream of commerce in
California and the product’s estimated contribution to the volume of the Chemical(s) of
Concern placed into the stream of commerce in California, based on both of the following, as
applicable:

1. The statewide sales by volume in the past calendar year, and

2. The statewide sales by number of units in the past calendar year.

(B) __ The potential for the public or the environment to be exposed to the Chemical(s) of
Concern contained in the product, during the useful life of the product and end-of-life disposal
or management of the product, considering the following factors:

1. Containment of the chemical within the product, including the long-term integrity of
the containment mechanism or system,
2. Engineering and administrative controls,
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3. Federal and California State requlatory restrictions that reduce the potential for
exposure, and
4, Frequency and duration of exposure for each use scenario and end-of-life scenario.

(C) The types and extent of consumer uses that could result in public exposure to the
Chemical(s) of Concern contained in the product, which in turn could result in adverse public
health impacts, considering the following factors:

1. Household use.

2. Sensitive subpopulation potential use or exposure at:

a. Home

b. Schools, child day care facilities, and other areas frequented by children on a regular
basis,

C Health care facilities, and

d Recreational areas and facilities.

3. Consumers who purchase, use, or otherwise come in contact with the product.

4 Persons who come in contact with the product while providing or receiving a service.

5. Customers, clients and members of the general public who come in contact with the

product or releases from the product in a workplace.

(D) Product uses or management or disposal practices that could result in releases to
the environment of the Chemical(s) of Concern contained in the product, which in turn could
result in any of the adverse impacts specified in section 69302.3 (a)(1)(C) through (a)(1)(F),
considering the following factors:

1. Use, storage, transportation, and end-of-life management practices and locations.

2. Potential for release into, migration from, or distribution across environmental media,
and potential for accumulation, persistence or toxicity in biological or environmental
compartments or systems of the Chemical of Concern or its degradation products.

(2)  Avalilability of reliable information to substantiate the threat(s) posed by the product.

(3) Scope of federal and/or other California State regulatory programs, and any
applicable international trade agreements ratified by the United States Senate, under which the
product is regulated, and the extent to which these other requlatory requirements address the
same public health and environmental threats and exposure pathways that are being
considered as a potential basis for the product being listed as a Priority Product.

(4)3) The availability of an AA posted on the Department’s website pursuant to section
69305(b) that is relevant for the product or the Prierity-Chemical of Concern in the product that
substantially meets the requirements of article 5 pertaining to FHerH-AAs, and

(5)4) The availability of Department resources.

(b)(1) In evaluating the relative degree of threat, pursuant to subsection (a)(1), the
Department shall seek to identify and give priority to those ehemicals;and-the-products that
contain_Chemicals of Concern-them; that pose the greatest_threat of adverse public health and
environmental impactsthreats, are most prevalently distributed in commerce and used by
consumers, and for which there is the greatest potential for consumers or environmental
receptors to be exposed to the_ Chemical of Concern ehemieatin quantities that can result in

adverse public health or environmental impactsharm.—Fhe-Department- shall-considerbeoth-the
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(2) The Department shall begin the product prioritization process by evaluating products

based on the factors specified in subsection (a)(1) in conjunction with subsection (a)(2).
Having identified the threats and potential exposures for each product and its Chemical(s) of
Concern, the Department shall then determine which of these threats and exposures are
addressed by consideration of subsection (a)(3), and adjust the prioritization accordingly. The
products assigned the highest priority at the conclusion of these two steps shall be listed as
Priority Products, except that the list shall be limited in number based upon the availability of
Department resources to review AA Work Plans and AA Reports and make regulatory
response determinations for these products.

(3)2)} In evaluating the potential for exposure, the Department shall-ata-inimum;
consider all of the following:

(A)  Market presence information data-for the products-centaining-the-chemical;

(B) Reliable information demonstrating the occurrence, or potential occurrence, of public
health and environmental exposures_to the Chemical(s) of Concern contained in the product or
component(s), whichever is applicable; and

(C) Information concerning the household presence of the product, and other products
containing the same ehemicalChemical of Concern that is the basis for the Priority Product
listing, including the number of such of products, how common their household presence is,
the frequency of use, and the concentration of the chemical in those products.;-and

(4)3) In evaluating the potential for harm_that could resultirg from potential exposures to
the_Chemical of Concern ehemieal-contained in the product, the Department shall_utilize the

(c)(1) In evaluating products for potential listing as Priority Products, the Department shall
only consider the following product categories:

(A) __ Children’s products.

(B) _ Personal care products.

(C) _ Household cleaning products.

(2) Paragraph (1) does not apply to any product listing proposed on or after January 1,
2016.

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252, and-25253, and 25257.1, Health and Safety Code.

8 69303.45. Priority Product Notification.
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(a)) Within sixty (60) days after a product is listed as a Priority Product, each responsible
entity for such a Priority Product shall notify the Department that its product is a Priority
Product. For Priority Products that are first manufactured, or first placed into the stream of
commerce in California, subsequent to the date the product is listed as a Priority Product, the
responsible entity shall provide this notice within thirty (30) days after the product is first placed
into the stream of commerce in California. The notification shall include all of the following:

(LAY The respon5|ble entltv s hame ef;-and contact mformaﬂon-and—appheable—NAJrGS

(2B} The type and brand name of the Priority Product; and, if applicable, information
specifically identifying the pertirent-component(s),-#-applicable that is the basis for the product
being listed as a Priority Product; and

(3){S) The name of, and contact information for, the person that will be complying with the
requirements of article 5 on behalf of the responsible entity, if that person is someone other
than the responsible entity.. —anel

(b) If the Department determines that the notice requirements specified in subsection (a)
have not been fulfilled for a particular product that is a Priority Product, the Department shall
post this information on the Failure to Comply List pursuant to section 69301+-4(H69301.3(d).

(©) As the following information becomes available to the Department, the Department
shall add this information to the Priority Products list posted on its website for each product
that is a Priority Product and shall maintain and update this information for as long as the
Priority Product continues to be placed into the stream of commerce in California:

(1) Product brand names;

(2) Product preducerand-if-differentthe-manufacturer(s), except for those
manufacturers that have complied with the requirements of section 69301.3(b);

(3)  Other Rresponsible entities for each product, except for those responsible entities
that have complled with the reqwrements of sectlon 6939—1—4-(9) 9301.3(c);

(4)

6)——The identity of the person that has been identified as being the person that will fulfill
the requirements of article 5;_ and

(5)A The due dates for, and the dates of receipt of, the AA Work Plan and the FierH-AA
Report.;and
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NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Section 25253, Health and Safety Code.

Article 4. Petition for Inclusion of a Chemical or Product in the Prioritization Process

8 69304. Applicability and Petition Contents.

(&)  Any person, hereafter known as the petitioner, may petition the Department to
evaluate a chemical or a product that contains a chemical using the chemical prioritization
and/or product prioritization processes specified in articles 2 and 3 of this chapter. The petition
shall be submitted to the Department in accordance with section 69301.45, and shall include
all of the following:

Q) Name of, and contact information, for both of the following persons:

(A)  The petitioner, and

(B)  The person responsible for the contents of the petition, if different from the person
identified in subparagraph (A), and the affiliation of this person with the petitioner,

(2) Description of the chemical and/or product which is the subject of the petition,

3) Uses and applications of the chemical and/or product which is the subject of the
petition,

4) Basis for the petition,

5) Reliable linformation supporting the basis for the petition;-reluding-but-notlmited
to, reliable information, and

(6) Identity of any known manufacturers of the chemical or product.

(b) Within sixty (60) days after receiving a petition, the Department shall review the
petition and shall designate the petition complete if it contains the items specified in
paragraphs (1) through (6) of subsection (a). If the Department determines that a petition is
complete, the Department shall notify the petitioner that the petition will undergo a technical
review to determine whether to grant or deny the petition. If the Department determines that
the petition is incomplete, it shall notify the petitioner of this determination and shall specify the
basis for the determination.

(© The fact that the Department designates a petition complete pursuant to this section
does not prohibit the Department from requesting additional information during the technical
review conducted pursuant to section 69304.1.

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252 and 25253, Health and Safety Code.

Department of Toxic Substances Control Page 58 of 110



O© 0o ~NO 01Tk WN B

A DB WWWWWWWWWWDNDNDNDNDNDNMNNMNNMNNNNRPEERPRERPEPERPERPERPRERPRER
PO OWO~NOOUUDRWNPFPOOONOUMA,WDNPOOONOOOGPMWDNEDO

SAFER CONSUMER PRODUCT ALTERNATIVES Proposed Regulations, R-2010-05

§ 69304.1. Technical Review of Petitions.

(@) The Department shall prioritize the technical review of petitions determined to be
complete based on the comprehensiveness of the petitions and the availability of resources.
Highest priority shall be given to petitions by federal and other California State regulatory
programs that relate to the petitioning agency’s statutory and/or regulatory mandates.

(b)  The Department shall conduct a technical review of each petition determined to be
complete to determine whether to grant or deny the petition based on:

(1) The comprehensiveness of the data and information submitted in support of the
petition that pertains to the prioritization factors specified in sections 69302.3 and/or 69303.3,

as applicable;
(2) The quallty of the data and information submitted in support of the petltlon—melumng—

3) The avallablllty of data and mformatlon other than the data and |nformat|on
submitted with the petition, for the Department to:

(A) Determine hazard traits exhibited by the chemical, and

(B) Evaluate the chemical and/or the product, based on the prioritization factors
specified in sections 69302.3 and/or 69303.3, as applicable.

(© The Department may request the petitioner to provide additional information to
complete the technical review. The petitioner shall provide, to the extent available, such
additional requested information within the timeframe specified by the Department.

(d)  After completing the technical review, the Department shall do both of the following:

(1) Prepare a notice of decision to grant or deny the petition and a statement of basis
explaining the basis for the decision, and

(2) Notify the petitioner of the decision.

(e)  After granting a petition, the Department shall wil-evaluate and, if applicable,
prioritize the chemical and/or the product in accordance with the prioritization processes
specified in articles 2 and/or 3.

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252 and 25253, Health and Safety Code.

Article 5. Alternatives Assessments

§ 69305. Guidance Materials.

(@) Before finalizing the initial list of Prierity-Chemicals of Concern pursuant to section
69302.2, the Department shall prepare, and make available on its website, guidance materials
to assist persons in performing FerH-AAs in accordance with the requirements of this
chapterarticle. The Department shall periodically revise and update the guidance materials.

(b)  The Department shall also post on its website AAs that are available in the public
domain, at no cost, and are supported by reliable information. The posting shall indicate, for
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each AA, the name of the entity that prepared the AA;-and-H-the-AA-wasprepared-or-verified
I lead ine h : . 3

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Sections 25252 and 25253, Health and Safety Code.
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§ 69305.12. FerH-Alternatives Assessments: General Provisions.

(a)(1) Except as otherwise provided in subsections (d)-anrd-(H-and-sections-69301-4{c);
69303-2(e)-and-69305-3, a responsible entity for a product that is listed as a Priority Product,
or a person acting on behalf of or in lieu of the responsible entity, shall perform an FierH-AA
for the Priority Product, or the component(s) listed pursuant to section 69303.2(a)(2)(B), and
comply with all applicable requirements of this article.

(2)  Aresponsible entity subject to the requirements of paragraph (1), or a person
fulfilling these requirements on behalf of or in lieu of the responsible entity, shall prepare, sign
and submit to the Department an AA Work Plan meeting the requirements of section 69305.24
and an AA Report meeting the requirements of sections 69305.46-through-69305-8, as follows:

(A)  The AA Work Plan shall be submitted no later than one hundred and eighty (180)
days following the date that the applicable final Priority Product listing is posted on the
Department’s website, except as provided in subsection (b).

(B)  The AA Reportsforthe Tier H-A-and-THer H-B-AAs-as-defined-in-section
69305-5(a)(1); shall be submitted by the dates specified by the Department pursuant to section
69305.24(b)(4), except as provided pursuant to subsection (b).

(b)(1) A responsible entity, or a person fulfilling the requirements of this article on behalf of
or in lieu of the responsible entity, may request a one-time extension to the submission
deadline for the AA Work Plan and/or the AA Report. The extension request must be received
by the Department no later than sixty (60) days before the applicable due date-ferthe-AA-Weork

(2)  The extension request shall include:

(A) The Nname of, and contact information for, the person filing the extension request,

(B) The name of, and contact information for, the person(s) on whose behalf the AA
Work Plan and AA Report will be submitted,

(C) If different from (A) and (B), the name of, and contact information for, the
manufacturer of the product,

(D) Information identifying and describing the Priority Product and, if applicable, the
component(s), including the brand name(s) under which the Priority Product is placed into the
stream of commerce in California,
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(E)  The due date for AA Work Plan or AA Report, as applicable,

(F)  The amount of time requested, not to exceed the maximum extension timeframes
specified in paragraph (3), and

(G) The reason the extension is needed.

(3) The Department shall approve or deny in whole or in part the extension request, and
notify the person submitting the extension request of the decision, within thirty (30) days of
receipt of the extension request. The one-time extension for an AA Work Plan shall not
exceed ninety (90) days, and the one-time extension for an AA Report shall not exceed twelve
(12) months.

(c)(1) Each AA performed by, and AA Report prepared by, a responsible entity or by a
consortium, trade association, public-private partnership, or similar organization with which the
responsible entity is affiliated, shall be reviewed and verified by a third-party that has no
economic interest in the responsible entity.

(2){B) The verityinglead-assesser-third-party verifier shall do all of the following:
(_)1— Verlfy compllance with the requirements of this artlcle—and—mdmate—the-e*tem-te

(B)2- Verify the_accuracy of the preper-analysis of the product’s or component’s life cycle;
(C)3- Verify the appropriate_application use-of life cycle assessment tools and
methodologies;
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(D)4- Attest to the accuracy of the reported data; and

(E)5- Perform a final quality assurance review of the FHerH-AA and AA Report, and of the
data on which the FerH-AA is based.

(S The verifyinglead-assesser-third-party verifier shall prepare an AA verification

statement documenting the verification process and findings.

(A){B) The verifyinglead-assesser-third-party verifier shall base the AA verification
statement solely on the factors listed in subparagraphs {B}t—threugh-{B)5(2)(A) through (2)(E).
The selected alternative, or the decision not to select an alternative to the Priority Product or
component, as identified in the AA Report pursuant to section 69305-8(H69305.4()), shall not
be a consideration factor in verifying the FerH-AA or preparing the AA verification statement.

(d) The requirements of subsection (a) ef-this-section-may be fulfilled by submitting to
the Department a report for a previously completed AA for the Priority Product or component, if
the Department determines that the report is substantially equivalent to the requirements of
sections 69305.46-through-69305-8 and that the report contains sufficient information to
identify the most appropriate regulatory response pursuant to article 6-efthis-chapter.

(1)  The report submitted pursuant to this subsection shall be submitted no later than
one hundred and eighty (180) days following the date that the applicable final Priority Product
listing is posted on the Department’s website, except that a one-time extension may be
requested pursuant to subsection (b).

(2)  An existing report submitted pursuant to this subsection may be supplemented with
additional information to render the report substantially equivalent to the requirements of
sections 69305.4

(e)  Any person performing an FerH-AA, pursuant to subsection (a), shall consider all
relevant information made available on the Department’s website and any additional
information or technical assistance the Department may provide regarding alternatives
assessments. These efforts shall be briefly summarized in the AA Report.
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(Nfg)y Notwithstanding any other provision of this chapter, failure of the Department to
make a completeness determination within sixty (60) days from receipt of the applicable
document, or failure of the Director to respond to a request for further review under section
69307.2 within sixty (60) days, shall not cause an AA Work Plan or AA Report to be deemed
complete.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Sections 25252 and 25253, Health and Safety Code.
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§ 69305.24. FierH-Alternatives Assessment Work Plan.
(@) The AA Work Plan submitted to the Department pursuant to section 69305.12(a)(2)

shall be adequate to ensure that the FerH-AA and the AA Report will provide sufficient detail
to support the selection of an alternative, or a decision to retain the existing Priority Product or
component(s) in lieu of an alternative, and selection of appropriate regulatory response(s), if
any, upon completion of the FerH-AA. In addition, the AA Work Plan shall include sufficient
information for the Department to determine compliance with this chapter and section 25253(a)
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of the Health and Safety Code, and to assess the appropriateness of the submission date for
the AA Report proposed pursuant to paragraph (6). The AA Work Plan shall include all of the
following information:

(1) Preparer and Manufacturer Information.

(A) The Nname, of and contact information for, the person submitting the AA Work
Plan;;

(B) If applicable, the name of, and contact information for, all persons on whose behalf
the AA Work Plan is being submitted-—and-theirrelationship-to-the-person-identified-in
subparagraph-tA);

(C) The name of, and contact information for, the person identified on the product label
as the manufacturer, and the person, if any, identified on the label as the distributor; and

(D) The name of, and contact information for, the manufacturer of the product.

(2) Product Information. Information identifying and describing the Priority Product
andfer, if applicable, component(s) that is-are the subject of the AA Work Plan, including all of
the following:

(A)  The brand name(s) under which the product is placed into the stream of commerce
in California;

(B) If applicable, the component(s) that will be the focus of the FerH-AA. The FerH-AA

shallmust, at a minimum, focus on the component(s) specified in section 69303.2(a)(2)(B)fer
the-product-in-the-Priority Produets-List, but may be expanded to include additional
components or the entire product; and

(C) Identification of the Prerity-Chemical(s) of Concern that are the basis for the product

being listed as a Prlorlty Product—and—&ny—e%he#?nen&y—@henm&l{-sﬂhat—&re—epmas%abw

)4 AA Goal and Scope of Alternatives. The AA Work Plan shall identify the goal of the
FierH-AA and specify-which-one-ormoere-of thefollowing-summarize the types of alternatives it

is anticipated will be assessed during the FerH-AA.:
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(4)5) Scope of Life Cycle Segments.
A)—The AA Work Plan shall identify which life cycle segments it is anticipated will be
evaluated and compared for the product and all alternatives.;-which-may-trclude:

(_)(6} Approach and Methodology The AA Work Plan shaII +dent#y—and—deserrbe—any

Ihe—M—WerleFllan—shaM-alse—rdent#y—and-brlefly descrrbe the approach and methodology that
is anticipated to be used for each of the following major FHerH-AA tasks;-reludingbutnot

limited to:
(A) Identifying alternatives to be evaluated,

(B) Determining which of the ChemicalHazard-Assessment-Exposure-Potential

Assessment;-and-Multimedia-Life-Cyele-Evaluation-factors listed in section 69305.35 are
pertinent to, and are anticipated to be used to evaluate and compare, the preduct-Priority

Product or component(s) and the alternatives,

(C) Gathering and analyzing data and other information,

(D) Using the data and information to evaluate and compare the produet-Priority Product
or component(s) and all alternatives being considered,

(E) Making the decision to select an alternative or retain the Priority Product or
component(s), and

(F)  Preparing the AA Report.

(6)A Schedule and Deliverables. The AA Work Plan shall include a proposed schedule
for completion of each major FHerH-AA task identified in the AA Work Plan. The schedule shall
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specify s n-m and-the
proposed eempleﬁen—submlssmn dates for the Ire#H—A—and—'Fre#H—B—AA Reports pursuant to
section 69305.46._If the Priority Product list identifies more than one component that must be
included in the AA, separate submission dates may be proposed for each component.

(b)(1) Within sixty (60) days of receiving an AA Work Plan, the Department shall review the
AA Work Plan for completeness and compliance with the requirements of this section, and
issue a notice of its findings with either a: notice of deficiency or a notice of completeness.

" .  defici ,

B)}—Neotice-of completeness:

(2)  The Department shall specify in the notice of deficiency the areas of deficiency and
a date, not to exceed sixty (60) days from the date of the notice of deficiency, for submitting
the necessary information to complete the AA Work Plan. The person who submitted the
original AA Work Plan shall submit a revised AA Work Plan within the time specified and
address the areas of deficiency.

(3) Within sixty (60) days of receipt of the requested additional information, the
Department shall issue either a notice of completeness or a notice disapproving the AA Work
Plan. If the AA Work Plan is disapproved, the Department shall explain the basis for the
disapproval in the notice. A disapproved AA Work Plan shall be considered non-compliant
with the requirements of 69305.12(a)(2).

(4)A) If the AA Work Plan is determined to be complete, the Department shall specify in
the notice of completeness the dates for submitting the FerH-A-andFierH-B-AA Reports. In
assigning these due dates, the Department shall consider the fellowing-factors:

1—The-complexity of the planned FerH-AA-nrcludingbut-nretlimited-te; and the scope
of alternatives to be considered.;-and

(5)  All notices issued by the Department pursuant to this subsection shall be issued to
the person who submitted the AA Work Plan, and a copy of the notice shall be sent by the
Department to all persons identified in the AA Work Plan pursuant to subsections (a)(1)(B) and
(D){ax3}.

(c) If there is a significant change to the information contained in an approved AA Work
Plan, a notification shall be provided to the Department by the person who submitted the AA
Work Plan, or by the person on whose behalf the AA Work Plan was submitted, that identifies
the change(s) and briefly explains the rationale for the change(s).

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Sections 25252 and 25253, Health and Safety Code.
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§ 69305.35. FierH-AA Evaluation and Comparison Process and Factors.
(2)(1) Each FerH-AA, required pursuant to section 69305.12(a), shall include beth-all of

the following:

(A) A Chemical Hazard Assessment-and,

(B) eExcept as provided otherwise in paragraph (2)(B), an Exposure Potential
Assessment;-which-togethershall-bereferredto-asaFHerH-A-AA, and

(C)YB} A Multimedia Life Cycle Evaluation,~which-shall-bereferred-to-asaFHerH-B-AA:

(D)  Product Function and Performance Analysis, and

(E)  Economic Impact Analysis.

(2)(A) A Chemical Hazard Assessment shall be performed to evaluate and compare_the
chemicals contained in the Priority Product or component(s) and all alternatives iritialhy
identified for con5|derat|0n

(B) A
aAn Exposure Potential Assessment shall be performed to evaluate and compare_the potential
for exposures to the chemicals contained in the Priority Product or component(s) and any
alternative being considered that contains a chemical that exhibits one or more hazard traits.
An Exposure Potential Assessment is not required if none of the-alternatives being considered
contain a chemical that exhibits a hazard trait.

(C) _ Concurrent with, or following completion of the Chemical Hazard Assessment and
Exposure Potential Assessment, if applicable, a Multimedia Life Cycle Evaluation shall be
performed to evaluate and compare the multimedia impacts of the Priority Product or
component(s) and all alternatives being considered during each life cycle segment identified
for consideration.

(DY) The results of the Chemical Hazard Assessment or, if applicable, the Exposure
Potential Assessment, or both, may be used to screen out alternatives_to be considered in
beforeproceeding-with-the Multimedia Life Cycle Evaluation._Likewise, the results of the
Chemical Hazard Assessment, Exposure Potential Assessment, and/or Multimedia Life Cycle
Evaluation may be used to screen out alternatives to be considered in the Product Function
and Performance Analvsrs and the Economrc Impact Analysis. —At—a—m+n4mem—an—a#emawe
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3) The Priority Product, or component(s), and all alternatives being conS|dered shall be
evaluated and compared for the same set of life cycle segments-dentified-pursuant-to-section
69305-4(a)}5). The same methodologies, and a consistent set of factors, shall be used to
evaluate and compare the Priority Product, or component(s), and all alternatives being
considered. In identifying the list of factors thatwil-to be used for this evaluation and
comparison, the-persen-performing-the FHerH-AA-shallreview-the list of factors specified in
subsections (b) through (f){é} shall be reviewed to determine which factors are pertinent to,
and will be used for, the evaluation and comparison._Consideration may also be given to any
applicable safequards provided by other federal or California State requlatory programs.

(b) Chemical Hazard Assessment. The minimum-set-of-following factors that-shall be
reviewed to determine if they are pertinent for inclusion in the Chemical Hazard Assessment
evaluation and comparison of the chemicals contained in the Priority Product or component(s)

and all alternatives being considered-include-al-of-the-following:
(1) th3|cal chemical hazards Ghem%ak%raﬁen—@hemie&and—physreakpmpeﬁes

(2) Adverse Pgubllc Hhealth +|mpacts —Ev&tuaﬂen—&nd—emnp&nsen—ef—pabhc—he&ﬁh

69392—3{9!}619—Adverse air quality |mpacts

(5)  Adverse water quality impacts, and

(6)  Adverse soil quality impacts.

(c) Exposure Potential Assessment. The minimum-setef-following factors that-shall be
reviewed to determine if they are pertinent for inclusion in the Exposure Potential Assessment
evaluation and comparison of the potential for exposures to the chemicals contained in the
Prlorlty Product or component(_) and all alternatives that are_being sml—under—con&dereda%len

€29—Chem|cal quantlty Jflnformatlon
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(A)  Quantities of the Prierity-Chemical of Concern or alternative chemical(s) necessary
to manufacture the Priority Product or component(s), or alternative, and

(BB} E
the-volume and/or mass of the Prierity-Chemical of Concern or substitute chemical that is or
would be placed into the stream of commerce in California as a result of the product or
component(s) or potential alternatives.;-and

(2) Exposure limitation factors listed in section 69303.3(a)(1)(B).
3) Consumer Yuses—Factors-to-be-consideredto-the-extent pertinent-in-evaluating

net—l+m|%ed—te—these factors Ilsted in section 69303 3(a)(1)(C)e).
(4)  Environmental Rreleases—Faeter—te—be—eenadered—te—the—exten{—peFHnen{—m

en#wenmentakmpaets—melb@e—bm—are—net—hncmed—te—these factors Ilsted in section

69303.3(a)(1)(D){h.
(d) Multimedia Life Cycle Evaluation. The minimum-set-offollowing factors that-shall be

reviewed to determine if they are pertinent for inclusion in the Multimedia Life Cycle Evaluation
and comparison of the multimedia impacts of the Priority Product or component(s) and all

alternatlves that are belng sH#undchonS|deredaHen4euewmg—eempteHen—ef—the—Ghem+eal

& —Materials and Rresource ©consumption limpacts,-

A . I on
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(e) Product Function and Performance Analysis. The following factors shall be
reviewed to determine if they are pertinent for inclusion in the Product Function and
Performance Analysis of the Priority Product or component(s) and all alternatives that are still
under consideration following completion of the Chemical Hazard Assessment, Exposure
Potential Assessment, and Multimedia Life Cycle Evaluation.

(D Function and performance factors attributed to the Chemical of Concern in the
Priority Product or component(s), and any essential function and performance attributes that
must be met by any potential alternatives,

(2) Useful life, expressed in single use or number of applications, days, months or
years, of the Priority Product or component(s), and that of the potential alternatives,

(3) Functional equivalency of each alternative relative to the Priority Product or
component(s), and

(4) Technological and economic feasibility of each alternative.

(H4) Economic Impacts Analysis. The economic impacts specified in section
69301.1(a)(30) shall be reviewed to determine if they are pertinent for inclusion in the
Economic Impact Analysis of the Priority Product or component(s) and all alternatives that are
still under consideration following completion of the Chemical Hazard Assessment, Exposure
Potentlal Assessment and Multlmedla Life Cycle Evaluatlon lhls—melueles—&ny—e*peeted

consumers. Evaluatlon and comparison of economic impacts shall take into account both
internalized and externalized costs during the life cycle of the Priority Product or component
and all alternatives being considered, and shall include an evaluation of the range of projected
costs. Evaluation and comparison of externalized costs shall include costs to government
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agencies, the public, businesses, and consumers.—Ecenomicimpactsinclude-allof-the

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Sections 25252 and 25253, Health and Safety Code.

§ 69305.46. FierH-Alternatives Assessment Reports.
&—The HerH-Aand-TFierH-B-AAs shall be completed and the AA Report fereach

submitted to the Department by the dates specified_pursuant to #-section 69305.24(b)(4),
unless an extension has been requested and approved pursuant to section 69305.12(b)._The
AA Report shall include all of the following:

()& Preparer Information.
(LAY The name of, and contact information for, the person submitting the AA Report;
(2)(B) If applicable, the name of, and contact information for, all persons on whose behalf

the AA Report is being submitted;-and-theirrelationship-to-the person-identified-in
subparagraph-(A); and

(3){S) The names of the parties that were involved in funding, directing, overseeing,
preparing or reviewing the FerH-AA—ARY, and any organizations and individuals that provided

expert gwdance or review for the IreHLAA—meIaeng—the—name—ef—ar%qu&Lmeanens—&nd

(b)) Manufacturer-Supply Chain Information.

(1) The Nname, contact information, and physical headquarters location of the
manufacturer(s) shall be provided. If the AA Report is prepared on behalf of a consortium of
manufacturers or other persons in the product’s supply chain, a list of the participants shall be
provided along with their corresponding contact information;-

(2) The name of, and contact information for, the person identified on the product label
as the manufacturer, and the person, if any, identified as the distributor, if different from
paragraph (1);
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(3 The name of, and contact information, for all persons in California, other than the
final purchaser or lessee, to whom the manufacturer directly sold the product within the prior
twelve (12) months; and

(4) Identification and location of the manufacturer’s retail sales outlets where the
manufacturer sold, supplied or offered for sale the product in California, if applicable.

(c)4) Facility Description and Location. A description and location of the facility(ies) where
the Priority Product or component(s) is produced shall be included. This description shall also
indicate the proximity to raw or recycled materials that directly or indirectly influences the type
and amount of Prerity-Chemical of Concern contained in the Priority Product or component(s).

(d)5) Product Information. The following finformation identifying and describing the
Priority Product or component(s) that is the subject of the AA Report-nreluding-all-of-the
foellewing shall be included:

(LAY The brand name(s) under which the product is placed into the stream of commerce
in California;

(2)B) If applicable, the component(s) that is the focus of the FierH-AA. The FerH-AA
shallmust, at a minimum, focus on the component(s) specified in section 69303.2(a)(2)(B)fer
the-product-in-the-Priority Produets-List, but may be expanded to include additional
components or the entire product; and

(3)S) Identification of the Prierity-Chemical(s) of Concern contained in the product or
component(s), whichever is applicable, that are the basis for the product being listed as a
Priority Product, and any other Chemical(s) of Concern{s) that are, or reasonably should be,
known to be in the Priority Product_ or component(s), whichever is applicable.

(e)A Supporting Information. All reference materials, studies, data and other information
used as supporting information in performance of the FerH-AA and preparation of the AA
Report shall be cited in the AA Report and made available to the Department, upon request.
The AA Report shall include a brief summary of the information reviewed and considered
pursuant to section 69305.12(e).
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(N} AA Goal and Scope of Alternatives. The AA Report shall identify the goal of the Fier
H-AA, identify and briefly describe the alternatives chosen to be evaluated and compared-in-the
FerH-A-AA, and explain the rationale for selecting these alternatives. If the scope of
alternatives types-considered differs from the anticipated-scope identified in the AA Work Plan,
the AA Report shall note and explain the reason(s) for the change.

(9)tb} Scope of Life Cycle Segments. The AA Report shall identify which life cycle
segments were chosen for evaluation and comparison inFHerH-A-AA-for-of the product or
component(s) and all alternatives. If not all life cycle segments listed in section 69305-4(a}5)
69301.1(a)(48) were have-been-orwillbe-evaluated and compared, the AA Report shall
explain the rationale for the omissions, including an explanation of why an evaluation of the
omitted life cycle segments is not necessary to comply with the requirements of Health and
Safety Code section 25253(a)._If the scope of life cycle segments considered differs from the
scope identified in the AA Work Plan, the AA Report shall also note and explain the reason(s)
for any changes.

(h)te} Approach and Methodology-ferthe-ChemicalHazard-Assessment-and-Exposure
Peotential Assessment{Tier H-A-AA). The AA Report shall identify and describe the
assessment tools, models, or software used to conduct the ChemicalHazard-Assessment-and;
ifapplicable-the-ExposurePotential Assessment-AA, and discuss any limitations of these
tools, models and software. The AA Report shall also identify any published methodologies or
guidelines used, and any deviations taken from the published methodologies or guidelines.

The AA Report shall also identify, and briefly describe the approach and methodology used for

each of the major FierH-A-AA tasks-ineluding-as-applicablebutnetlimited-tothe-tasks listed

in section 69305-4(a)}{6)69305.2(a)(5).
(M) ChemicalHazard-Assessment.and Comparison of Alternatives. The AA Report shall

include allef-the following information for the Chemical Hazard Assessment, Exposure
Potential Assessment, Multimedia Life Cycle Evaluation, Product Function and Performance
Analysis, and Economic Impact Analysis:

Q) Identification of the factors listed in section 69305.35(b), (c), (d), (e) or (f), as
applicable, that were used to evaluate and compare the Priority Product, or component(s), and

Department of Toxic Substances Control Page 76 of 110



O© 0o ~NO Ok WDN B

A D WWWWWWWWWWDNDNDNDNDNDNMNNMNNMNNNN-AP,EERPRRPEPERPERPERPREREREER
PO OWoO~NOOUUDRWNPFPOOONOUAAWNPOOONOOOGPMWDNEDO

SAFER CONSUMER PRODUCT ALTERNATIVES Proposed Regulations, R-2010-05

all alternatives considered, and the rationale for the selection of the evaluation and comparison
factors.

(2) A comparative matrix, or other format, that provides the reviewer with an easily
understood visual comparison, organized in conformance with section 69305.35(b) _through (f),
that presents both of the following:

(A)  The data collected for each factor evaluated and compared-ir-the-Chemical-Hazard
Assessment, and

(B) The comparative results of evaluating the data presented pursuant to subparagraph
(A).
3) Data relied on for any determination that one or more alternatives being considered
do not exhibit a hazard trait. This information is not required for any alternative that witlHbe-was
evaluated using an Exposure Potential Assessment.

(4)  Adiscussion, if applicable, of how safeguards provided by other federal and
California State regulatory programs were considered in the AA, including identification of
those programs and safeqguards considered.
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Ay

()H Selected Alternative. The AA Report shall identify and describe the alternative, if
any, selected, and the rationale for the selection decision. This shall include an assessment
that evaluates and compares the selected alternative against the Priority Product or
component(s) and a detailed list and explanation of the reasons for the selection decision, or,
alternatively, for the decision not to select and implement an alternative to the Priority Product
or component(s), whichever is applicable. The AA Report shall also include all of the following:

Q) The information specified in subparagraphs (3){S) and (4){B) of section
69305.3(e)5(d)1) for the selected alternative. If no alternative is selected, this information
shall be provided for each alternative considered-in-theFierH-B-AA.

(2) A demonstration that the production, use and disposal of the selected alternative, in
conjunction with any regulatory response(s) proposed pursuant to subsection (1)}, will have
no greater significant adverse impacts on public health or the environment than the impacts
associated with the Priority Product. For purposes of this paragraph, “environment”, as it
pertains to California’s environment, shall-means “environment” as defined in section 21060.5
of the Public Resources Code.

3) A list of all chemical ingredients contained in the selected alternative_that differ from
the chemical ingredients in the Priority Product or that are present in the selected alternative at
a higher concentration than in the Priority Product, and both of the following for those
chemicals: and

(A)  All available and applicable chemical identification and description information; and

(B)  Hhazard trait information for any of those chemicals for which hazard trait
information has not already been provided to the Department pursuant to this chapter.

(k){g) Implementation Plan. A detailed plan, including key milestones and dates, for
implementing the selected alternative, if applicable, shall be presented in the AA Report. The
implementation plan shall include any steps necessary to ensure compliance with applicable
federal, state or local laws.

() Proposed Regulatory Responses. Identification of any regulatory response(s), that
the person submitting the AA Report wishes to propose; that would best limit the exposure to,
or reduce the level of adverse public health and environmental impacts hazards-posed by, any
Prierity-Chemical of Concern that will be contained in the selected alternative or that is
contained in the Priority Product_or component(s), if the decision resulting from the FerH-AA is
to retain the Priority Product or component(s).

(m) If applicable, a third-party AA verification statement prepared pursuant to section

69305.1(c).
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nN)(La) EachTHerH-A-andTierH-B-The AA Report shall be accompanied by an executive
summary. The executive summary shall be sufficient to convey to the public a general
understanding of the scope, goals and results of the FerH-A-AA-orTFierH-B-AA, whicheveris
apphecable;-and allow a technically qualified person to make an independent assessment of the
findings presented in the AA Report.

(2)(A)b) The executive summary shall be organized in conformance with the organization
of the AA Report and shall include, for each section of the AA Report, a reiteration or detailed
summary of the information presented in the AA Report, but the preparer shall not include in
the executive summary any information claimed as confidential pursuant to article 910.

(B){e) If the Department subsequently rejects a claim of confidentiality, the preparer shall,
at the Department’s request, submit a revised executive summary within thirty (30) days of the
request to add any information for which a confidentiality claim is rejected and which the
Department determines, and specifies in its request,_shall must-be included in the executive
summary.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Sections_ 25252, 25253 and 25257, Health and Safety Code.

8 69305.516. Department Review and Determination for FrerH-AA Reports.

(@) Within sixty (60) days of receiving an FerH-A-orTFierH-B-AA Report-and.
apphicablethe-AA-verification-statement-forthe- AA-Repeort, the Department shall review the
AA Report for completeness and compliance with the requirements of Health and Safety Code
section 25253(a) and this article, and shall notify the person submitting the AA Report of the
Department’s finding with either a:_notice of deficiency or a notice of completeness.

(1) Notice of completeness, or

(b) The Department shall specify in any notice of deficiency the areas of deficiency and
the due date for submitting the necessary information to complete the AA Report, which shall
be no later than ninety (90) days after the notice of deficiency is issued.

(1) The revised AA Report shall be submitted within the time specified and shall address
all areas of deficiency. If requested, the Department may, at its discretion, approve a one-time
extension not to exceed sixty (60) days for submission of the revised AA Report to correct the
deficiencies.

(2)  Within sixty (60) days of receipt of the requested additional information, the
Department shall notify the submitter of the information if the information submitted
bringsrenders the AA Report irte-compliantee with the requirements of Health and Safety
Code section 25253(a) and this article, and issue either appreve-or-disapprove-the-AA-Report
ferimplementationa notice of completeness or a notice of deficiency.

3) If the Department again disapproves the AA Report, the Department shatlHssue-ain
the second notice of deficiency ard-shall grant no more than thirty (30) days for resubmission
of the requested information.
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(4) If the submitter of the AA Report fails to adequately and timely respond to two (2)
notices of deficiency, the product shall be placed on the Failure to Comply List pursuant to
section 69301.3(d)4{H.

(c) If the AA Report is determined to be complete, the Department shall notify the
person who submitted the AA Report of |ts determination. A copy of the notice shall be sent to
, mentall persons identified in
the AA Report pursuant to section 69305.4(a)(1), (a)(2) (b)(1), (b)(2) and (b)(3).

(2) In the completeness determination notice, or a subsequent notice sent to the
manufacturer and all responsible entities known to the Department, the Department shall
provide notice of the Department’s proposed determination whether one or more of the
regulatory responses specified in sections 69306-3(e);69306-4(b);-69306.5 or 69306.6 is
required.

(2) If a regulatory response is required under section 69306.6, the Department shall
specify the proposed due date for implementation of the regulatory response.

(3) In assigning a deadline for completing a regulatory response required by the
Department under section 69306.6, the Department shall consider the complexity of
implementing the regulatory response.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Section 25253, Health and Safety Code.

Article 6. Regulatory Responses

§ 69306. Applicability.

{a)—FExeeptasprovided-otherwise-in-subsection{b)ytheThe requirements of this article
shall apply to any alternative selected pursuant to section 69305.4(])8¢h} that is placed into the
stream of commerce in California. These requirements shall also apply, as applicable, to the
Priority Product or component if an alternative is not selected, or if the Priority Product or
component will remain in commerce pending development and distribution of the selected
alternative.
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NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Section 25253, Health and Safety Code.

§ 69306.1. AA Report Supplemental Information Requirements.

The Department may at any time request any information supplementary to the AA Report
that the Department determines is necessary to determine and ensure implementation of one
or more regulatory responses imposed pursuant to this article. This information shall be
provided, within the time period specified by the Department, by the person who is the
responsible entity for the Priority Product or component that is the subject of the AA Report.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Section 25253, Health and Safety Code.

8 69306.2. No Regulatory Response Required.

No regulatory response_shall will-be required for a selected alternative, if all of the following
are demonstrated to the satisfaction of the Department in the AA Report:

(@) The selected alternative does not contain a Prierity-Chemical of Concern in a

concentration exceedlng the de minimis Ievel—spee#red—m—seeﬂe#@%@-l—zéa-)ézél)—e#speemed

or above detectable levels. If the selected alternative contains multiple Chemlcals of Concern,
the total concentration of all Chemicals of Concern exhibiting the same hazard trait shall not
exceed the de minimis level.

(b)  The selected alternative does not present a significant threat to public health or the
environment.

(c) The Priority Product, which was the subject of the FierH-AA, will be completely
removed from commerce in California, and an inventory recall in California will be completed,
within three (3) years after the date the Department issues a notice of completeness for the

FierH-B-AA Report-is-submitted-to-the- Department.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Section 25253, Health and Safety Code.

8 69306.3. Product Information for Consumers.
@) For a selected alternative that contains a Prierity-Chemical(s) of Concern in
exceedance of the Ievel specified in section 69306 2(a)ﬁt—a—level—tha{—exeeeds—the—ele—m+mm|s
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69303-2(d)whicheveris-appheable, or for a Priority Product or component for which an

alternative is not selected, the responsible entity shall ensure that all of the following
information is made available to the consumer:

(1) Manufacturer's name;

(2) Brand name and description of the product;

(3)  Alist of the Prierity-Chemicals of Concern contained in the product;

4) Ident|f|cat|on of any end-of-life manaqement proqram for this productidentification-of

(5) Any safe handling procedures needed to protect publlc health or the environment
during the useful life of the product and proper end-of-life disposal or management; and

(6) The manufacturer’'s website address where the consumer can obtain additional
information about the product, the public health and environmental threats posed by the
product, and proper end-of-life disposal or management of the product.

(b)  The requirements of subsection (a) may be met by including an information sheet in
the product packaging, printing the required information on the product packaging, printing the
information in a prominent place in the product manual if a hard copy manual is packaged with
the product, or posting the information in a prominent place at the point of product display sale
for products that are not packaged._In all cases, the information shall be easily seen, legible,
and understandable to the consumer.

(c)d) In addition to the requirements of subsections (a) and (b), unless precluded by the
type or size of the product, a product subject to the requirements of subsection (a) shall be
permanently marked or labeled-with-al-of-the-following-information, in a manner that is easily
seen, legible, and understandable to the consumer:, with as much of the information specified
in subsection (a) as the size of the product permits.

(d)  Aresponsible entity that has a product or component subject to the requirements of
subsections (a) through (c), shall ensure that these requirements are fully implemented for that
product or component no later than twelve (12) months after the_ Department issues a notice of

completeness for the Fier-H-B-AA Report for the product or component-is-submitted-to-the
Department.
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NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Section 25253, Health and Safety Code.

8 69306.4. End-of-Life Management Requirements.

@) Except as provided in section 69306.2, a responsible entity for ef-a selected
alternative, or a Priority Product ercempenentfor which the an alternative is not selected,
which is_sold or otherwise made available to consumers as a finished product and is required
to be managed as a hazardous waste at the end of its useful life, shall ensure that both of the
following requirements are met:

(1) Consumer product information, as required by section 69306.3, shall must-be
provided for the product or component. Additionally, the product information_shall must-state
that the product or component must be disposed of or otherwise managed as a hazardous
waste at the end of its useful life.

(2) No later than two (2) years after the_ Department issues a notice of completeness for
the FierH-B-AA Report for the product or component-is-submitted-to-the-Department, an end-
of-life management program for the product or component shall be funded, established and
maintained. The program shall comply with all of the following requirements:

(A) A comprehensive product stewardship plan shall be developed and maintained, and
shall include all of the following:

1. A Llist of,_and contact information for, participating manufacturers and, if applicable,

other participating persons.respensible-entities;
2. The scope of products to be covered by the plan —WhJGh—shaH—melueleL
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3. The roles and responsibilities for manufacturers, retailers, consumers and
government throughout the life cycle of the product.

5. End-of-life management information, including what steps will be taken to ensure
environmentally-sound management that complies with all applicable federal and California
State and local laws, and addresses any adverse multimedia impacts.;

6. Anticipated resources needs and a_description of the financing mechanism to
implement and sustain the plan, including identification of any third-party product stewardship
organization collecting and administering a fee to fund the stewardship program. The
responsible entity of the product shall provide a financial guarantee mechanism for a
sustainable end-of-life management program for the product. Multiple responsible entities may
form a third-party product stewardship organization, funded by participating manufacturers and
responsible entities, to provide local services to collect, recycle, or otherwise appropriately
manage the designated products.;

7. Program performance measures for:
a. Increasing the capture rate of the products covered at the end-of-life, and
b. Increasing recyclability;;

8. Public_education, outreach and communications plans;
9. Public and stakeholder consultation activities_during i-preparation, and periodic

review and updating, of the plan; and
10. Reporting and evaluation procedures.
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(B)S) The product stewardship program and plan for collecting and, if applicable, recycling
the product shall be developed in consultation with California retailers and potential collection
sites. The collection program shall include one or both of the following:

1. Collection mechanisms;-neludingbut-noet-limited-to, placement-of-collection-binsat
collection centers in visible and accessible locations for consumers, and

2. Compensation to retailers and other persons who agree to administer or participate
in the collection program.

(CYE) The responsible entity for a product subject to the requirements of this section shaII
every two (2) years from the date the end-of-life management program is required to be
implemented, ensure that a report is provided to the Department which shall include both of
the following:

1. The amount of products placed into the stream of commerce in California over the
previous two2-year period, by total tonnage, and

2. The amount of products recovered ferreeyelng-over the same two-year period, by
total tonnage.

(b)te) Upon request, the product stewardship plan required under this section shall be
submitted for review by the Department to ensure compliance with the requirements of this
section.

(c)d) A copy of the product stewardship plan required under this section shall be posted
on the websites of the responsible entity-and-the-manufacturer. A link to these postings shall
be provided to the Department for posting on the Department’s website.
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(d){e) A responsible entity persen-subject to the requirements of this section may request
the Department’s approval to substitute an alternative end-of-life management program that
achieves_to the maximum extent feasible the same results as the program required by this
section.

(e)® A_responsible entity persen-subject to the requirements of this section may request
an exemption by demonstrating to the Department’s satisfaction in the AA Report that an end-
of-life management program cannot feasibly be implemented for the product that is subject to
the requirements of this section.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Section 25253, Health and Safety Code.

8§ 69306.5. Product Sales Prohibition.

@) Except as provided in section 69306.2 and subsection (c), the requirements of
subsection (b) shall apply to a selected alternative that contains a Prierity-Chemical_of
Concern, or a Priority Product or component for which the-an alternative is not selected, if the
Department determines, and notifies the responsible entity and-the-manufacturer-pursuant to
section 69306.8, that a safer alternative exists that does not contain a Prierity-Chemical of
Concern and is both functionally equivalent and technologically and economically feasible.

(b) Effective one (1) year after the Department issues a notification pursuant to
subsection (a), the product or component that is the subject of the notification shall cease to be
placed into the stream of commerce in California, and the responsible entity erthe
manufacturer-shall ensure that an inventory recall program for the product or component is
implemented and completed within_three (3) twe-{2)-years after the notification is issued by the
Department.

(© A product or component that is the subject of a notification issued by the Department
pursuant to subsection (a) shall not be subject to the requirements of subsection (b) if both of
the following requirements are met:

(1)  Within sixty (60) days after the notification is issued by the Department, the
responsible entity erthe-manufacturer-notifies the Department of its intent to submit a revised
AA Report that selects an alternative that does not contain a Prierity-Chemical_of Concern, and

(2)  Within one (1) year after the notification is issued by the Department, the
Department receives an AA Report that selects an alternative that does not contain a Priority
Chemical of Concern and that fully meets the requirements of sections 69305.46-through
69305-8.

(d)(1) A request may be submitted to the Department for a one-time extension of the due
date for submitting the revised AA Report pursuant to subsection (c)(2). The extension
request shall be received by the Department no later than sixty (60) days before the due date
for the revised AA Report, and shall include all of the following:

(A) The Nname of, and contact information for, the person filing the extension request,

(B) The name of, and contact information for, the person(s) on whose behalf the revised
AA Report will be submitted,
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(C) If different from (A) and (B), the name of, and contact information for, the
manufacturer of the product,

(D)  The amount of time requested, not to exceed ninety (90) days,

(E) The reason the extension is needed, and

(F) A copy of the notice issued by the Department pursuant to subsection (a), and a
copy of the notice of intent submitted to the Department pursuant to subsection (c)(1).

(2)  Within thirty (30) days of receipt of the extension request, the Department shall
approve or deny the extension request, and notify the person submitting the extension request
of its decision. The one-time extension for the revised AA Report shall not exceed ninety (90)
days.

3) If an extension is approved by the Department, one of the following requirements
shall be met by the due date specified by the Department in the extension approval:

(A) Arevised AA Report meeting the requirements of subsection (c)(2) shall be
submitted to the Department, or

(B)  The requirements of subsection (b) shall be fally-implemented.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Section 25253, Health and Safety Code.

§ 69306.6. Other Regulatory Responses.

@) In addition to the regulatory responses specified in sections 69306.1 and 69306.3
through 69306.5, and except as provided in section 69306.2, the Department may impose any
of the following regulatory responses that the Department determines are necessary to limit
exposure to, and reduce the level of adverse public health or environmental_impacts hazards
posed by, a selected alternative, or a Priority Product or component for which an alternative is
not selected:

(1) The Department may apply any of the regulatory responses described in sections
69306.3 through 69306.5 to scenarios other than those already identified in sections 69306.3
through 69306.5;

(2)  The Department may apply any of the following regulatory responses to any
scenario, including those scenarios listed in sections 69306.3 through 69306.5:

(A) Requiring engineered safety measures to control access to or limit exposure to the
Prierity-Chemical of Concern in the product;

(B) Placing restrictions on the use of the Prierity-Chemical of Concern that is contained
in the product;

(C) Requiring the responsible entity ermanufacturerto initiate a green-chemistry
research and development project or fund a green-chemistry-challenge grant that is pertinent
to the Priority Product or component and that uses usig-green chemistry principles, if the AA
Report for the product or component did not identify any alternatives; and

(D)  Requiring a new FerH-AA to be performed, and an AA Report to be submitted to the
Department in a time period specified by the Department, which shall be no less than three (3)
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years after the date the prior FerH-B-AA Report for the product or component was submitted
to the Department, if either of the following applies:

1. The prior AA Report did not identify or_did not select an alternative product or
component, or
2. The Department becomes aware of a safer alternative that is both functionally

equivalent and technologically and economically feasible.;-and

(b) In accordance with the process specified in section 69306.8, the Department shall
notify affected manufacturers-and-responsible entities, known to the Department, of regulatory
response determinations made pursuant to this section, along with the implementation due
date for the regulatory response and the rationale for the regulatory response determination.

(c) The Department shall will-periodically re-evaluate each regulatory response imposed
under this section to determine if any changes are needed based on any significant changes in
science, technology or other relevant information or facts that have occurred since the
regulatory response was selected.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Section 25253, Health and Safety Code.

8§ 69306.7. Exemption from Regulatory Response Requirements.

(@) A selected alternative, or a Priority Product or component for which an alternative is
not selected, shall be exempt from the requirements of this article, if the responsible entity of
the-manufacturerrequests, and the Department grants, an exemption. The exemption request
shall must-be submitted to the Department no later than whichever of the following dates is
applicable:

(1) Sixty (60) days after the responsible entity is notified by the Department that a
selected alternative, or a Priority Product or component, is subject to a regulatory response
pursuant to section 69306.6 or a determination under section 693066-3{e);-69306-4(b)-or
69306.5, or

(2)  Sixty (60) days after the Department issues a notice of completeness for an FierH-B
AA Report is-submitted-to-the-Departmentfor a product or component subject to subsections
a)through-{e)-oef-section 69306.3 or seetion-69306.4(a).

(b)  An exemption request submitted pursuant to subsection (a)_shall mustinclude all of
the following:

Q) The Nname of, and contact information for, the person filing the exemption request,

(2)  The name of, and contact information for, the person(s) on whose behalf the
exemption request is being submitted,

3) If different from paragraphs (1) and (2), the name of, and contact information for, the
manufacturer of the product,
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(4) The name of, and contact information for, any_other responsible entity for the
product, to the extent known to the person submitting the exemption request,

5) Information identifying and describing the product, including the brand name(s)
under which the product is placed into the stream of commerce in California, and information
specifically identifying the component, if applicable, and

(6) Clear and convincing evidence that demonstrates to the Department’s satisfaction
that either or both of the following apply:

(A)  The required regulatory response would conflict with a requirement of another
California or federal regulatory program or an international trade agreement ratified by the
United States Senate, in such a way that the responsible entity ermanufacturer-cannot
reasonably be expected to comply with both requirements.

(B) The required regulatory response substantially duplicates a requirement of another
California or federal regulatory program or an international trade agreement ratified by the
United States Senate.

(c) Within sixty (60) days of receiving an exemption request, the Department shall issue
a notice to the person who submitted the request granting or denying the exemption request.
A notice granting or denying an exemption request shall include the basis for the Department’s
decision. A copy of the notice shall also be sent to the-preduct-manufacturerand-any
responsible entity; known to the Department.

(d)  An exemption request submitted pursuant to subsection (a) shall be denied if the
request fails to demonstrate to the satisfaction of the Department that one or both of the
criteria specified in subsection (a)(6) apply to the product or component.

(e) If the exemption request or the Department’s granting of the exemption is based
solely on the criteria specified in subsection (a)(6)(A), the Department may, at its discretion,
require implementation of a modified regulatory response that resolves the conflict that is the
basis for the exemption.

)] An exemption granted pursuant to this section shall be rescinded if the Department
determines that the facts and/or assumptions that the Department relied upon in granting the
exemption were not, or are no longer, valid. If the Department rescinds an exemption, the
Department shall notify the person who submitted the exemption request and—if-different-the
manufacturerand any responsible entity ferthe-affectedproduet,-known to the Department.

()  All notices issued under this section granting, denying or rescinding an exemption
shall include a statement of basis for the Department’s decision.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Sections 25253 and 25257.1, Health and Safety Code.

§ 69306.8. Regulatory Response Determination Process.

@) Prior to issuing a final regulatory response determination notice pursuant to sections
69306-3(e);69306-4(b);-69306.5(a) or 69306.6(b), the Department shall notify the
manufacturerand-all responsible entities known to the Department of the proposed regulatory
response(s) pursuant to paragraphs (1) through (3) of section 69305.516(c), and make the
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proposed regulatory response determination notice available on its website, for public review
and comment._The Department shall hold one or more public workshops to provide an
opportunity for the public to comment orally on the proposed requlatory response
determination notice. The Department shall publish in the CRNR, send to persons on any
listserv(s) that the Department establishes related to this chapter, and post on its website a
notice regarding the availability of the proposed regulatory response determination notice.
This notice shall include:

(1)  The time period during which the public may submit written comments,

(2)  The method(s) for submitting comments to the Department on the proposed
regulatory response determination notice, and

3) The date, time and location of the public Netification-efany-workshop(s)-the
(b)  After review and consideration of public comments on the proposed regulatory
response determination notice, the Department shall finalize and send to the-proeduect
manufacturerand-any responsible entities known to the Department the final regulatory
response determination notice. The Department may, at its discretion, respond to some or all
public comments received.

(© All proposed and final regulatory response determination notices shall include all of
the following:

(1) A description of the required regulatory response,

(2)  The Department’s determination(s) that is the basis for the required regulatory
response,

(3)  Subject to article 918, the rationale, data and data sources, supporting the
Department’s determination(s),_and an analysis of potential multimedia life cycle impacts, if
any, associated with the required regulatory response, and

(4) The implementation due date for any regulatory response imposed pursuant to
section 69306.6.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Sections 25253 and 25257, Health and Safety Code.

§ 69306.9. Regulatory Response Report and Notifications.

(@) Aresponsible entity of a product or component subject to a regulatory response
pursuant to this article, except for the requlatory responses specified in subparagraphs (C) and
(D) of section 69306.6(a)(2), shall ensure that a notice is sent to retailers who sell the product
or component in California, informing the retailers of the applicability of the regulatory response
to the product or component. The notice shall be sent to the retailers, and a copy sent to the
Department, no later than whichever of the following dates is applicable:

(1)  Thirty (30) days after receiving a final regulatory response determination notice,
pursuant to section 69306.8(b), for a product or component subject to section 69366-3{e);

69306.4(b),-69306.5(a) or 69306.6(b), or
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(2)  Thirty (30) days after_the Department issues a notice of completeness for an FierH-

B-AA Report is-submitted-to-the-Departmentfor a product or component subject to subsections
a)through-{e)-of-section 69306.3 or section-69306.4(a).

(b)  The notice required pursuant to subdivision (a) shall include all of the following:

(1) The manufacturer's name and contact information,

(2)  The responsible entity’s name and contact information,_if different than the
manufacturer,

4)r——Information identifying and describing the original Priority Product or component, and
the selected alternative, including the brand name(s) under which the product or component is
placed into the stream of commerce in California, and the name(s) of any persons identified as
the manufacturer and/or distributor on the product label,

(4)5) A description of the required regulatory response and the due date for implementing
the regulatory response.

(c) The responsible entity erthe-manufacturer-shall notify the Department upon
completing implementation of the required regulatory response(s) and, if applicable, upon
completing development and introduction into the California market of the selected alternative.
The notification shall include information describing how the regulatory response(s) was
implemented. If requested by the Department, the responsible entity erthe-manufacturer-shall
provide periodic implementation status reports regarding the selected regulatory response(s).
The information provided to the Department pursuant to this subsection shall also be posted
on the websites of the manufacturerand-responsible entity.

(d)(1) The Department shall prepare and post on its website, and update at least quarterly,
a Regulatory Response Report that identifies the regulatory response or responses for each
selected alternative for a Priority Product. The Regulatory Response Report shall contain all of
the following information, subject to article 916:

(A)  The manufacturer's name and contact information,

(B) The names of, and contact information for, any other responsible entities persens-in
the-supphy-chain-fortheproduct-known to the Department,

(C) Information identifying and describing the original Priority Product or component, and
the selected alternative, including the brand name(s) under which the product or component is
placed into the stream of commerce in California,

(D)  The due date and actual date for completing development and introduction into the
California market of the selected alternative, if any,

(E)  The regulatory response(s), if any,

(F)  The applicable sectlon in this article specifying the regulatory responses -ahd-nthe

(G) The implementation due date, and the actual implementation date, for the regulatory
response, and
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(H)  Any other information provided to the Department pursuant to subsection (b).

(2) The Department shall also include in the Regulatory Response Report the
information specified in subparagraphs (A) through (D) of paragraph (1) for each exemption
granted by the Department pursuant to section 69306.7.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Sections 25253 and 25257, Health and Safety Code.

Article 7. Dispute Resolution Processes

§ 69307. Dispute Resolution.

(&) This article applies to any responsible entity or manufacturer that wishes to dispute_a
decision made an-actiontaken-by the Department pursuant to this chapter that applies to the
responsible entity or manufacturer or the responsible entity’s or manufacturer’s chemical or
product.

(b) - ane ; all-use-their b
effortsto-resolve-all-disputes-informally—The procedures set out in this article are the required
administrative procedures for resolving disputes arising under this chapter. If the responsible
entity or manufacturer fails to follow the procedures contained in this article for disputes
subject to this article, it shall have waived its right to further contest the disputed issue
administratively.

(c) Any requirement imposed by the Department pursuant to this chapter on a responsible
entity or manufacturer, and any posting on the Failure to Comply list pursuant to section
69301.3(d)4{5 concerning that requirement, shall be stayed during the pendency of a dispute
or petition for review filed, pursuant to this article, concerning that requirement.

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252, 25253, and 25257.1, Health and Safety Code.

§ 69307.1. Informal Dispute Resolution Procedures.

@) For any dispute arising from a decision made by the Department pursuant to the
provisions of this chapter, other than sections 69306-3(e),-69306-4(b),-69306.5, 69306.6, and
69306.7, the responsible entity or manufacturer may, within fifteen (15) days following the
notice or website posting of the Department’s decision, request that the Department informally
resolve the dispute. The Department shall provide the responsible entity or manufacturer with
an opportunity to resolve the dispute informally within thirty (30) days of receiving the request
for dispute resolution. If a request for informal dispute resolution is not received within the
specified time limit, the Department’s decision is final and shall not be subject to additional
dispute resolution.

(b) If the responsible entity or manufacturer disagrees with the Department’s decision
following completion of the informal dispute resolution process pursuant to subsection (a), the
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responsible entity or manufacturer may appeal to the Department’s Director as specified in
section 69307.2.

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252, 25253, and 25257.1, Health and Safety Code.

§ 69307.2. Request for Further Review by the Director.

(@  Aresponsible entity or manufacturer wishing to seek review of the Department’s
decision following completion of the informal dispute resolution process, pursuant to section
69307.1, shall submit information stating the basis for seeking further review and the reasons
why the decision does not comport with the requirements of this chapter, or is otherwise
unreasonable. The responsible entity or manufacturer shall also provide:

(1) The original statement of dispute;

(2)  Supporting documents; and

3) Copies of any responses prepared by the Department’s employees involved with the
dispute.

(b) The request for further review shall be made to the Director of the Department within
thirty (30) days after completion of the informal dispute resolution process under section
69307.1.

(c) The Director or the Director’s designee shall issue a decision granting or denying the
relief sought in whole or in part within sixty (60) days after receipt of the request under this
section. If the relief sought is denied, the decision shall specify the date by which the
responsible entity or manufacturer shall comply with the requirements of this chapter that were
the subject of the dispute. A decision issued pursuant to this subsection is the Department’s
final decision and is not subject to additional_administrative dispute resolution.

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252, 25253, and 25257.1, Health and Safety Code.

§ 69307.3. Formal Petition for Review Procedures.

For all disputes arising under sections 69306-3(e),69306-4(b),-69306.5, 69306.6, or
69306.7, the procedures specified in sections 69307.4 through 69307.7 shall apply in lieu of
the procedures set forth in sections 69307.1 and 60307.2.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Sections 25253 and 25257.1, Health and Safety Code.

§ 69307.4. Time Lines for Petitions for Review.

Within thirty (30) days of a responsible entity or manufacturer receiving a determination
from the Department that section 693066-3{e);-69306-4(b),-69306.5, 69306.6, or 69306.7
applies to one or more of its products or selected alternative, the responsible entity or
manufacturer may submit a petition for review to the Department to review such determination.
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If a petition of review is not filed within this time period, the Department’s determination is final
and shall not be subject to additional_administrative dispute resolution.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Sections 25253 and 25257.1, Health and Safety Code.

8 69307.5. Contents of Petition for Review.

A petition for review filed pursuant to section 69307.4 shall include a statement of the
reasons supporting that review, and as applicable, a showing that the determination is based
on:

(@) Facts, assumptions, or other information or approaches or conclusion of law that is
clearly erroneous, or

(b)  An exercise of discretion or an important policy consideration which the Department
should, in its discretion, review.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Sections 25253 and 25257.1, Health and Safety Code.

8 69307.6. Department Review of Petitions.

(&)  Within sixty (60) days following the filing of the petition for review pursuant to section
69307.4, the Department shall issue an order either granting or denying the petition for review.
(b)  An order granting review shall specify a schedule for briefing of the issues by the

responsible entity or manufacturer and the Department.

(c) An order denying review shall constitute the Department’s final decision and shall
not be subject to additional_administrative dispute resolution. The decision shall be effective
on the date of the order. The order denying review shall specify the date by which the
responsible entity or manufacturer shall comply with the requirements of this chapter that were
the subject of the petition for review.

(d) Following consideration of the information provided during the briefing period, the
Department shall issue an order specifying its decision on the merits of the petition. This order
shall be issued within one hundred and eighty (180) days from the date the Department issues
the order granting the petition for review.

(1) If the final order upholds the Department’s_decision actien-under this chapter the
order shall be the Department’s final decision and shall not be subject to additional
administrative dispute resolution. An order upholding the Department’s original_decision actien
shall specify the date by which the responsible entity or manufacturer shall comply with the
applicable requirements of this chapter.

(2) If the final order grants the relief sought by the responsible entity, in whole or in part,
the order shall remand the_decision actien-that is the subject of the petition for review back to
the responsible program for re-evaluation and shall specify the date by which the re-evaluation
shall must-be completed, which shall be no more than ninety (90) days from the date of the
order. The order may also provide guidance or criteria for the re-evaluation.
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NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Sections 25253 and 25257.1, Health and Safety Code.

§ 69307.7. Procedures for Department Review of Petitions.

(@) In addition to the procedures specified in section 69307.6, in reviewing a petition for
review filed pursuant to section 69307.4, the Department shall also comply with this section.

(b) No Departmental staff that participated in the aetier-erdecision that is the subject of
the petition for review filed under section 69307.4 may participate in decision-making or review
of decisions made under section 69307.6.

(c) No Departmental staff participating in decision-making or review of decisions made
under section 69307.6 may have communications about the petition for review with any
Department staff that participated in the actien-er-decision that is the subject of the petition for
review filed under section 69307.4, unless the Department staff simultaneously communicates
with the responsible entity or manufacturer or its representative regarding the issues under
discussion with Department staff.

NOTE: Authority cited: Sections 25253 and 58012, Health and Safety Code. Reference:
Sections 25253 and 25257.1, Health and Safety Code.
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8§ 693089. Audit of Alternatives Assessments and Regulatory Responses.

(@) The Department may-shall randomly audit FHertand-FierH-AAs as resources permit.

(b)  The scope of the audit shall include;-but-nret-belimited-te; an examination of:

(1) Compliance with article 5 requirements;

(2) Compliance with the scope and objective of the AA Work Plan during the conduct of
the FerH-AA;

3) Data quality and adequacy of analysis;

4) Implementation of the selected alternative, if applicable; and

(5) Compliance with the applicable regulatory response(s) imposed pursuant to article 6;

(©) Upon completion of an audit, the Department shall:

(1) Notify the manufacturerandforresponsible entityfies) of the audit findings, and

(2) Inform the manufacturerandforresponsible entity{ies) of the process to dispute audit
findings.

NOTE: Authority cited: Sections 25253, and 58012, Health and Safety Code. Reference:
Article 8 of Division 4.5 of Chapter 20 and Section 25253, Health and Safety Code.

Article 9308. Confidentiality of Information

8 6930910-1. Assertion of a Claim of Confidential Information.

(@) Any person who wishes to claim information as confidential information shall, at the
time of submission, do one of the following:

(1) Assert a claim that certain information is a trade secret by identifying the portion of
the information subject to the trade secret claim, and making specific reference_in separate
correspondence to Health and Safety Code section 25257 and any other relevant code

Department of Toxic Substances Control Page 103 of 110



O© 0o ~NO Ok WDN B

WNNNNNNNNNNRPRREPRRPRPRR R
OCOWO~NOUDNWNROOOOMNOOUNAWNIERERO

wW w
N

B DWW WWWWoWw
R O O o ~NO O bW

SAFER CONSUMER PRODUCT ALTERNATIVES Proposed Regulations, R-2010-05

(2) Assert a claim that certain information, while not a trade secret is otherwise

confidential and exempt from disclosure under the California Public Records Act by identifying
the portion of the information subject to the claim, and maklng speC|f|c reference in segarat
correspondence beth-the
supperﬂng—m#epmaﬂen—reqwted—by—seetﬂt—%si@#to the factual or Iegal authorlty, pr|V|Iege or
California Public Records Act provision relied upon.

(b)  Any person who asserts a claim of confidential information shall also, at the time of
submission, provide the Department with both of the following:

(1) A complete copy of the documentation being submitted, which shall include the
claimed confidential information, and

(2)  Aredacted copy of the documentation being submitted, which shall exclude the
claimed confidential information, and which the Department may make available ia-full-to the
public_at its discretion.

(©) Any person who asserts a claim of confidential information shall make such
assertion at the time of submission by marking the words "Trade Secret" and/or “Confidential”,
as appropriate, conspicuously on each page containing the information claimed to be
confidential. If no claim of confidential information is made at the time of submission, the
Department may make the submitted information available in full to the public without further
notice.

(d) For purposes of this article, the term “confidential information” shall mean all
information for which trade secret protection, confidentiality, privilege, or other form of
exemption from public disclosure is provided under Health and Safety Code section 25257,
any other applicable California statute, this chapter or the California Public Records Act.

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252, 25253, and 25257, Health and Safety Code, and Sections 6250
through 6270, inclusive, Government Code.
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§ 69309.116-4. Support of a Claim of Trade Secret Protection.

(@  Any person who wishes-te-asserts a claim of trade secret protection and receives a
request from the Department to support a trade secret claims shall, at-the-time-of submissien;
er-within ten (10) days of receipt of a request for support_or within a longer period negotiated
with the Department, whicheveristater-provide the Department with all of the following
substantiating information:

(1) he identity of i King-the-claim:

2——A brief description of the information for which trade secret protection is being
claimed,;

(2)4) The extent to which the information is known by employees or others involved with

thefaciity-orthe person’s business
boeund-by-non-disclosure-agreements;

(3)5) The extent to which the |nformat|on IS known out5|de of the—faerhty—ep the person’s
business-e A

(4){6) The_extent of measures taken by the person to guard the secrecy of the

informationre

(B) The estimated-value of the information to_the person yeu-and to the person’s your
competitors;

(6)(8) The estimated-amount of effort or money expended by the person yeu-in developing
the information;_and
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()9} The estimated-ease or difficulty with which the information could be properly
acquired or duplicated by others.;

(b) The substantiating information required in subsectlons (a)(l) though (a)L;L—]:) shall
be provided for each individual trade secret claim, although such information may be

mcorporated by reference to apply to multiple claims, as approprlate —'Fhe—requ#emems

(c) If the substantiating information contains information that is itself subject to a claim
of trade secret protection, such substantiating information shall also be separately supplied in
both complete and redacted form as required by section 69310-169309(b), and marked as
required by section 69310-2(a)69309(c), but shall not itself require irdexing-undersection
69310-2(b)-er-further support yrdersection69310-4-in order to comply with this section. Such
substantiating information shall be separate from any documentation used to comply with the
other provisions of this chapter.

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252, 25253, and 25257, Health and Safety Code.
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§ 69309.2106-6. Hazard Trait Submissions.

(@) In accordance with Health and Safety Code section 25257(f), no hazard trait
submissions, which term is synonymous with “hazardous trait submissions” as used in that
section, made pursuant to article 14 of chapter 6.5 of division 20 of the Health and Safety
Code and/or this chapter may be claimed as a trade secret.

(b) For purposes of this section, a “hazard trait submission” means information
submitted to the Department pertaining to a hazard trait of any chemical or chemical

ingredient.-Theterm-“hazard-trait submission”includes-hazard-traitinformation-iden

NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252, 25253, and 25257, Health and Safety Code.
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Article 102. Severability

§ 693102.Severability.

If any provision(s) of this chapter, or the application thereof to any person or circumstances,
is held invalid, such invalidity shall not affect other provisions or applications of this chapter
that can be given effect without the invalid provision or application, and to that end the
provisions of this chapter are severable.
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NOTE: Authority cited: Sections 25252, 25253, and 58012, Health and Safety Code.
Reference: Sections 25252 and 25253, Health and Safety Code.

Article 11. [Reserved]

88 69311 -- 69399. [Reserved]
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