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1.

2.

PURPOSE -

This document establishes policy and procedure and provides
guidance to Department of Toxic Substances Control
{Department or DISC) staff on utilizing our Imminent and/or
substantial Endangerment (I/SE) Determination and Order and
Remedial Action Order (RAQ) and Consent Order (CO).
authority. It also discusses statuteory authority and
identisies DTSC organizational roles and responsibilities.

BACKGROUND and OVERVIEW

Management Memc #89~5, "Site Cleanup Enforcement Policy,™
dated June 8, 1989) stressed the use of snforcement a&s the
primary method to encourage/compel cleanup of hazardous
substance release sites by Responsible Parties (RPs). 1I/SE
authority is one of the snforcement mechanisms which can be
used by the Department as a tool to achleve RP-funded site
cleanups at those sites which the RPs fail or refuse to
cleanup. I/SE authority can also ke used to enable the
Department to expend state funds.

Management Memo $89~5 signaled a new direction for
enforcement policy. Official Policy and Procedure $#50-7,
"gite Mitigation Enforcement Case Management,™ dated
November 17, 1990, expanded enforcement policy further by
establishing a case management approach for developing an
enforcement strategy at sites where RPs do not voluntarily
enter into enforceable agreements to provide appropriate
response actions, The Case Management Team consisting of
the project manager, senior and attorney is responsible for
evaluating the site, developing an enforcement strategy,
and selecting the most effective enforcement cptions for a

particular site.

The Department may exercise I/SE authority in several
different ways under the statutes summarized below. In
brief, the Department may issue an administrative I/SE
order (hereafter referred to as an Order) requiring the
RP(s) to remove or remediate a release, The Department may
also expend State funds on a removal or remedial action or

initiate a civil action against the RPs in court through

the Attorney General (AG), if the Department first
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determines that an I/SE may exist bacause of a relsasze or

‘threatened release of a hazardous substance. The

Department will generally formalize its finding that an

- I/SE may exist by issuing an I/SE Determination (hersafter

referred to as a Determination) prior to expending Stata
funds or making a referral to the AG. :

STATUTIRY AUTHORITY

authorizes the Department to fund removal or remedial
actions at a site which the Director has detearmined are
neceasary because there may be an "imminent and
substantial® endangerment to the public health or welfare
or to the environment. State funds may be used for removal
or remedial actions, under H&SC Section 25355.5 (b) (3),
without going through the RAO and Determination of
Noncompliance (DNC) process required under H&SC Section
25355.5 (a). |

aythorizes the Director to
issue Orders to any RP to take appropriate remcval or
remedial action at thosa sites which the Director has
determined may pose an imminent or substantia}
endangerment. Failure to comply with a Section 25358.3
(a) (1) Order can result in liability for civil penalties up
to $25,000 per day (H&SC Section 25359.2 and 25367 (c) ), as
well as the assessment of damages up to three timeg the
amount of any costs (e.g., cleanup costg, administrative
costs, legal costs, etc,) incurred by the State
(H&SC Section 25359).

t authorizes the Director to take
removal or remedial action at sites which the Director has
determined may pose an imminent or substantial
endangerment.

NOTE: H&SC Section 25358.3 (a)(2) is worded in terms of
imminent or substantial endangerment. However, H&SC o
Section 25355.5 (b)(3), which authorizes the expenditure of
State funds for remcval/remedial actions without going

-through the RAO and DNC process, is worded in terms of

"imminent apd substantial endangerment." In order to
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agsure fhat ne conflict arises under the two provisiéns,
the Department will generally make a finding of imminent

.and substantial endangerment, whers appropriate, prior to

taking removal or remedial action under the authority of
H&SC Section 25358.3 (a)(2).

authorizes the Department to
raquest the AG to seek relief in Superior Court to abate an
imminent or substantial endangerment,

NOTE: Referral of a case to the AG for injunctlve relief
must be preceded by the Department's determinaticn
that an I/SE may exist. Additionally, an I/SE
Determination or Order should be issued prior to
refarring a case to the AG. When preparing a
referral to the AG, a Project Manager, in
consultation with the Case Management Team, must
copplete a Statement of Facts (issued in
August 19%1).

HiS¢C Section 25358,8 The Department shall submit a report
to the Joint Legislative Budget Committee within five (5)
days after determining that there may be an imminent or
substantial endangerment to the public health or welfare or
to the environments, if the Department expends state funds
pursuant to the exemptions from state contracting and
procurement reguirements allowed by H&SC Sections 25358.5
and 25358.6. The court has authority to grant injunctive
relief pursuant to Subdivisicns{e), (f), and (g) of

H&SC Section 25358.3.

(See OPP #90-7 for explanation of all enforcement tools
available).

ADMINISTRATIVE PENALTIES

A hew law, SB 2057, became effective on January 1, 1993.
This new law specifies that persons must notify the
Department when a hazardous substance release occurs or
face a penalty of up to $25,000 per day. Liability under
section 25359.4 (b) and (c) may be imposed in a civil.

- action or imposed administratively. The Office of Legal

Counsel is drafting an administrative penalty policy to

-3 - | ' February 1993
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provide guidance in assessing penalties for violations of

Remedial Action Orders (RaOs), 1/SE Orders, and for

releasing hazardous substances into the environment without
notifying the Department. This draft has been made
avajlable to the Site Mitigation Branch Chiefs.

POLICY

. k
The Department's primary objective in establishing this
pelicy is to obtain the cooperatien of RPs to cleanup the

. hazardous substance relecase sites for which they are

responsible. The Department has determined that exercige
©f its I/SE authority administratively will generally be
the most effective tool to encourage/compel RP cooperatien.
Therefore, the Department will isgue an T and SE
Determination and Order whenever RPs are uncooperative,
unless circumstances indicate that another action would be
more effective,

If currently avajlable information appears insufficient to .
support the use of I/SE authority, the eite informatien .
should be reexamined, If the site information shows that a
possible I/SE condition does not exist, the site priority.
s8hould be reevaluated. Staff should not be working on such
sites, except in unusual situations. The only exception to
this policy is for sites in the Department's Walk-In ‘
pregram. In such cases, the Department will be entering
into agreements with parties who are not necessarily RPs
for the oversight of their cleanup activities. Refer to
the Department's revised Walk-In Poliey for further
information expected to be released in. 1993, If the site
information shows that a possible 1/SE condition exists,
but the information is inadequate to plan the full remedial
action, the Removal Actions and Operable Units sectjions in
the order should include specific interim removal actions,
as well as the more general Remedial '
Investigation/Feasibility Study (RI/FS) and Remedial Action
Plan (RAP) requirements for development of the full
remedial action. Refer to Official Policy SM #92-1,
"oversight of Investigations and Removal and Remedjal.
Actions at Hazardous Substance Sites," issued in

August 1992,

-4 - ) February 1993 ._'
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6. PROCEDURE AND GUIDELINES '

§.1 Definition of Terms

a. "IMMINENT" rafers to the imminence of risk of harm,
not actual harm, and may be proven by showing that a
chain of events that may result in harm has been set
in motion. PFor example, a release has rasulted in a
oontaminated plume which may be moving toward an as
yet uncontanminated drinking water aquifer and the
contaminants may eventually cause health damage. An
emergency doas not need to exist for an endangerment
to be imminent. Even after the Department has been
working on a gite for an extanded perjod, the risk of
harm may still be jimminent. For exampls, the
endangerment may still be “imminent™ after completion
of a lengthy remedial investigation, interim remedial
actions, or unsuccessful negotiations with the RP(s).

b. WSUBSTANTIAL" requires a showing that there is a
reasonable cause for concern that the public or the
environment may be exposed to a risk of harm by a
release or threatened release of a hazardous
gubstance. "Substantial" does not require
quantification of the risk (e.g., predictions of
Haxcess" deaths). A number of factors (e.g., the
nature of the hazardous substances present at the
facility, the quantities present, the potential for
human or environmental exposure) may beée considered in
determining whether an endangerment is "substantial,"
but in any given case one or two factors may
determine the issue. Because hazardous substances
are by definition capable of causing serious harm, a
substantial endangerment may exist whenever the .
public or the environment may be exposed to hazardous
substances as the result of a release or threatened
release, For substances which are toxic at low
concentrations or area known or suspected carcinogens,
a substantial endangerment may arise when even small-
amounts are released or threatened to be released.
Further, the health effects advanced in support of a
finding need not be universally accepted to be

_considered. This is particularly applicable where
limited research results are available, such as when
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toxic effects have been found in lab animals, but
there are no proven human health affects to date,

"ENDANGERMENT" means a threatened or potential harm,
and does not require a showing of a present, actual
harm. ) .

"PUBLIC HEALTH" means the physical vell-being of the
inhabitants of the area, ‘ .

"PUBLIC WELFARE" means health, safety, recreational,
aesthetic, environmental, and economic interests.

"ENVIRONMENT" is broadly defined in CERCLA section
101(8) to include navigable waters, any surface
water, groundwater, drinking water supply, land -
surface or subsurface strata, or ambient air.

The words "MAY BE" create a standard of proof that
does not require certainty -- the evidence available

- to DTSC need not demonstrate that an imminent and/or

substantjial endangerment definitely exists. At the
same time, a purely speculative showing is not
adequate. A determination can be supported if there
is a sound reason to believe that such an
endangerment may exist. A finding of risk may be
based on suspected but incompletely substantiated
relationships between facts, trends, theoretical
projections, and preliminary data (i.e., there does
not have to be a definitively proven cause-affect
relationship between the release or threatened
release of hazardous substances and the potential
adverse public health or environmental consequences) .

A "NUISANCE" is "[a)nything which is injurious to
health, or is indecent or offensive to the senses, or
an obstruction to the free use of property, so as to
interfere with the comfortable enjoyment of life or
property, or unlawfully obstructs the free passage or
use, in the customary manner, of any navigable lake
or river, hay, stream, canal, or basin or any public
park, course, street or highway" (Civil code section
3479). :

-6 - February 1993
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i. A "PUBLIC NUISANCE" ig a huisance ®. . . which

' affects at the same time an entire community or
neighhorhood, or any considerable number of persons,
altheugh the extent of the annoyance or danage
inflicted upon individuals may be unequal® (Civil
Code section 3480).

Factors:s to Conalder in Bvaluating Endangerment

In evaluating the imminence and substantiality of the
endangerment posed by contamination, the Department
considers whether it presents an imminent and/or
substantial endangerment of: 1) exposure; 2) migration
that may result in air, scoil, or water contamination by
hazardous substances; or 3) fire or explosion. The
questions listed below are intended as a guide for use in
evaluating wvhether one or more of the above types of 1/8
endangerments may exist. Not all of the adverse conditions
indicated by these questions need be present for a possible
I/SE to exist.

I/8E8 of Exposure = To determine whether there is an
imminent/substantial endangerment of exposure, consider the
following:

a. Is access to the site restricted, unrestricted, or
inconpletely restricted?

b. Are there hazardous substances in surface
impoundments, unsealed or impropér containers, piles,
leaking tanks, or landfills with an inadeguate cover
depth?

c. Have the substances been spilled on the ground or
other surfaces accessible to humans or animals?

d. Is the level of toxicity of the hazardous substances
at the site such that it poses a significant public
health or environmental endangerment?

e. What is the most immediate endangerment of exposure
that the human population is potentially faced with?

- 7 = February 1993
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How many people liva or work around the site and what

is the distance of that pépulation from the site?

Is there a confirmed instance in which human or _
animal exposure to hazardous substances at a site has
caused injury, illness, or death to humans or |
domestic or wild animals? '

’ :

6.2.2 I/BE of Further Migration of the Hasardous Substances = To
determine whether an action is necessary to prevent or
reduce the potential for the migration or further migration
of the hazardous substances from a site, consider the
following:

a.

Can it be reasonably inferred from the geology and
hydrology of the site and surrounding area and the
nature of the contaminants that there is the
potential for offsite migration? :

Is ﬁhere‘evidence of offsite migration?

Are there active wells in the suspected pathway of
migration?

Is there a potential for the contaminant to become
airborne? :

Can a reasonable inference be made that taking an
immediate action could significantly reduce continued
or potential hazardous substance migration from the
site through air emissions, surface water runcff,
groundwater migration, or subsurface gas migration?

6.2.3 I/BE of Fire or Explosion - To determine whether there is
an imminent/substantial endangerment of fire or explosion,
consider the following: :

a.

Has a State Fire Marshal or local fire official
determined that the site may present a fire or
explosion endangerment or is it reasonable. to
conclude that there is a fire and explosion threat
based on field observations? :

-8 - February 1993
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6.4

b. Are there any observed subsurface gas ccncantrétions
- within explosive limits? :

c. Are there waste materials at a site which, because ot
their ignitabjlity, reactivity, corrosivity, and/or
incompatibility, pose an endangerment of fire-or
explosion or other chemical reaction?

d. Gould there be a release of toxic gases or fumes

resulting from a fire or explosion or other chemical
reaction? : :

e. Does the proximity of the site to the nearest human
or animal population pose an endangerment?

£. Does the proximity of the site to the nearest
critical habitat or other gensitive environment pose
an endangermant?

g. Do other conditions exist where fire or explesion or
other chemical reaction could cause significant
damage to public health or the environment?

Publie Information and Participation

Public Participation (PP} and Education and Information
(EI) staff will coordinate and assist in public information
and participation activities associated with the issuance
of any I/SE Order and/or Determination. PP and EI
activities may vary and will be developed on a site-by-site
basis.

Documentation

A finding that a hazardous substance release site may
present an imminent and/or substantial endangerment to the
public health or welfare or the environment is ultimately a
matter of professional judgment; however, the facts
underlying an I/SE finding must be documented by evidence
that substantiates the Department's conclusion. Evidence
may include anything that tends te prove the truth of the
facts asserted. Evidence may include an expert opinion,
but the facts on which an expert opinion is based are
subject to examination and must be documented. The site
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file must include copies of all relevant documents. The
Department must be able to show that it has made a
reasonable affort to gather all necessary information.

The following list of site information items and possiblae
documentation is intended as a quide to the type of
evidence that might support an I/SE finding.

Appendices III and IV are findings of fact from two federal
court omses which show the nature of the factual
information courts cite in their decisions pertaining to
application of federal I/SE laws, It is recognized that it
will not always be reasonably possible to obtain all the
indicated information; however, the key is to make a
reasonable affort.

a. Potentially responsible parties: identity, nature
and dates of their involvement with the site, and
corporate and financial status. Determine financial
viability to the extent practicabla. Refer to
OPP #90-7, "Site Mitigation Enforcement Case
Management , ™ dated Novembar 1990, Statement of Facts .
Form, questions 8. a) through j), dated August 1991,
and "Site Mitigation Enforcement Guidelines," dated
March 1991. Examples of evidence: Tax assessor
records, deeds, leases, mortgages, contracts,
business and other permits, title search documents,
generator and transporter records, corporate
documents certified by the Secretary of State,
financial documents, etc,

b. Site location. Examples of evidence: Area maps,

legal description, aerial photographs, etc.

c. Site history. Exemples of evidence: Historical

corporate documents, business and other permits,
historical site plans, investigative reports,
interviews, etc.

d. Hazardous substance(s) suspected to currently be (or -
historically have been) present at the site,
including estimated volumes and concentrations.

Examples of evidence: Sample results, manifests and

other generator and transporter records, receipts for

- 10 - _ February 1993 .
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purchases and sales, busihess and othar permits,
regulatory agency inspection reports, stc.

The hazardous substance procassing, storage,
disposal, and cther management practices used at the
site. PExagples of evidence: Business and othar
permits, regulatory agency inspection reports,
historical photos and site plans, contracts, laases,
*c. .

The chemical and physical characteristics of the
suspected/known contaminants, the healith and
environmental effects of each (including acute and
chronic toxicity levels), and the sstablished
health-bagsed cleanup criteria (if any) for each,

: Toxicological and hazardous
substance reference documents, Appendix 4 of the 1589
Bond Expenditure Plan (Health Effects of Selected
Hazardous -Substances), etc.

Potential mlgratlan and exposure pathway(s) of each
contaminant. Exanples of gvidence: Sampling
results, well maps and logs, soill borings, United
States Genlagical Service and Soll Conservation
Service documents, site investigation reports, etc.

Number, type and location of potentially affected
population. Examples of evidence: Interview
records, census documents, utility department
population served, recerds, etc.
Site and regicnal characteristics as they relate to
exposure and migration potential (geological,
hydrogeclogical, and air/wind informaticn). Examples
: Sampling results, well maps and logs,
s50il borings, United States Geological Service and
Scil Conservation Service documents, site
investigation reports, climataleogical reports, etc.

Onsite and offsite monitering and sampling results
(air, soil, surface water and groundwater) and

‘reasonable infearences. xam s id

Sampling reports, sampling maps, Quality
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Al:urancn/Quality Control (QA/QC) procadures,
sampling program deacriptinn and specifications, etc.

k. Surrounding land use; in particular, wvater uses.
¢+ Regulatory agency inlpnction
reports, site investigation r-portl, etc.

1. othnr potaential contamination sources in the:
durrounding area. Examples of evidence: Regulatory
agency inspection reports, site investigation
reaports, etc.

m. Status of regulatory, enforcement, and remediation
efforts at the site. Exapples of evidence:
Requlatory agency records, atc,

M. A specific showing that a release or threatened

release of hazardous substance(s) has occurred at or
from the site. Exapples of evidence: Regulatory
agency inspection reports, site investigation
documents, e.g., Preliminary Endangerment
Assessnments, etc.

0. A specific showing that the reguestad action is
: necessary to abate the declared I/SE. Examples of
evidence: RI/FS documents (if available), United
States Environmental Protection Agency (U.S. EPA)
requlations and guidance documents, ete.

Compliance with the California Environmental Quality Act
(CEQA)

In most cases, a finding of I/SE will not constitute an
emergency for purposes of exempting site cleanup activities
from CEQA regquirements under Section 21080(b) (4) of the
Public Resources Code (PRC). - (See the definitinn of
"emergency"” in PRC Section 21060.3.) The issuance of the
I/SE Order, however, is exempt from CEQA requirements as an
"enforcement action by regulatory agencies" (Title 14,

~Califernia Code of Regulations (CCR), section 15321).

Additionally, site investigation activities and preparation
of a feasibility study would also typically be exempt from
CEQA (under Title 14, CCR, sections 15306 and 15262,
respectively). 1In general, however, the actual site
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L]

removal and/or remedial action will require compliance with
CEQA requirements ~ preparation of an Initial Study and a
Negative Daclaration or Environmental Impact Report
(typically as part of the approval process for the RAP
and/or Remedial Design).

Routing Procedures and Signature Authority for I/SE Orders
and bDeaterminations

&
All I/SE Orders and Determinations must be accompanied by,
and routed for sign-off in accordance with, an Imminent
and/or Substantial Endangerment Sign-Off Sheet
(Appendix I). Signature authority has bean delegataed to
specific Branch Chiefs; however, on a site-specific basis,
either the Deputy Director or Director may elect to sign.

ROLEB AND RESPONBIBILITIES
8ite Mitigation Planning and unnnq-nunt Branch

Health and Safety Code Section 25358.8 requires that the
Department report to the Joint Legislative Budget Committee
whenever the Department expends State funds pursuant to the
exemptions from the State contracting and procurement
procedures allowed under Health and Safety Code Sections
25358.5 and/or 25358.6, These exemptions apply te removal
or remedial actions taken or contracted for pursuant to
Health and safety Code Section 25354 or 25358.3. The
report must be made within five days after the Department:
(a) has determined that there j= an emergency pursuant to
Health and Safety Code Section 25354, or (b) issues an I
and SE Order/Determination or Determination pursuant to
Health and Safety Code Sectlions 25355.5 (b) (3) and 25358.3

(a).
Office of Legal Counsel (OLC)
All 1/SE Orders and Determinations must be reviewed and

signed off on by the Office of Legal Counsel (OLC)}. (See
Appendix I). )
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7.3  Regiomal Oparations '
Specific Regional Branch Chiefs have been delegated
gignature authority for all I/SE Orders and Determinations.

Regional Offices are responsible for concurrantly routing
copies of the signed Order/Determination or Determination
to the Department‘’s OLC, and Site Mitigation Program’s
PlannifAg and Policy Unit,

Additionally, Branch Chiefs are responsible for informing
the Planning and Policy Unit when it expends funds pursuant
to the exemptions from the State contracting and
procurement procedures allowed under Health and Safety Code
Sections 25358.5 and/or 25358.6, -

- 14 - February 1993 .




APPENDIX I

IMMINENT AND/OR SUBSTANTIAL ENDANGERMENT

SIGN-OFF SHEET

Site Nanme

Project Manager

Senior Specialist/Engineer

Date

Office of Legal Counsel

Date

Site Mitigation Eranch Chief

Date

Deputy Director/Director

(signature authority has beem delegated to specific
Branch Chicfs; however on a zite-specific basis either
. the Deputy Director or Director may elect to sign)

Remarks:

Date

Date
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AFPPENDIX II

INDEX OF BITE MITIGATION ENFORCEMENT (SXE) FORMS

SEME Form 01

SME Form 02

SME Form 03

SME Form 04

-

Cover Letter to Responsible Party and
5B 2056 Fact Shest
(Appendix IIA)

Froof of Service
(Appendix IIB)

Modal Order: Imminent and Substantial
Endangerment Determination and Order - HScC
Sections 25358,.3(a) and 25355.5 (k) (3)
(Appendix IIC)

Model Determination: Imminent apd

= HSC
Sections 25355.5(b){(3) and 25358.3(a)
(Appendix IID)
- 16 - February 1993




AFPPENDIX TIIA

[Name and Address of RP(s)]- |
| (Centified Mail Receipt #]

Dear Sir:
Re: [Sie Name]

The Departmer{t of Toxic Substances Control has issued the
enclosed [Select either (a) Imminent gnd Substantial Endangerment Determination and
Order or (b) Imminent or Substantial Endangerment Determination and Order and
Remedial Action Order] to you ag a person responsible for cleaning up
a release of hazardous substances at the gsite named above.

Please note that Xnu may be liable for substantial penalties and
punitive damages 1f you do not comply with the Order. You may
alsc be subject to Security Exchange Commission (SEC) reporting
requirements as a responsible party to whom an [Select either

(a} Imminent and Substantial Endangerment Determination and Order or (b) Imminent or
Substantial Endangerment Determination and Order and Remedial Action Order] has
been issued, [Guidance: This language has been added to the cover letter as a
potential enforcement tool that a Project Manoger may use where a I/SE Order has been
issued and a noncomplying RP meets the conditions that trigger SEC reporting requiremnents.
The primary purpose of the SEC reporting laws is to provide investors with necessary and
accurate information. The Site Mitigation Program, in consultation with the Office of Legal
Counsel, will ordinarily notify the SEC whenever a corporation subject to the SEC’s
reporting requirements is a responsible party to whom an I/SE Order has been issued (refer
to Management Memo #91-10, Securities and Exchange Commission Notification)].

This site may be listed pursuant to Health and Safety Code
Section 25356. Pursuant to Section 25355 (d), the Department is
required to notify the owners of the site property by certified
mail within 30 days after listing a site pursuant to

Section 25356, and at least 30 days before initiating a removal
or remedial action. Notification is not required for actions
taken pursuant to Section 25358.3 (b), or immediate corrective
actions taken pursuant to Section 25354. [Guidance: Sites listed

pursuant 1o Section 25356 are designated as Annual Workplan (AWP) sites on the
Department’s CalSites database. The Project Manager can ensure that proper notification
occurs by routinely sending a copy of this cover letier by cenified mail to the property owner.

SME Form 01 - 17 - February 1993




If the owners of the site property are not RPs, they should be shown on the letter as recaiving
a carbon copy "cc"). , o

Pursuant to Section [6]] of the Order, you are required to
notify the Department in writing with the name, address, and
telephone numbar of your Project Coordinator within [10] days ot
the effective date of this [Select cither (a) Imminent and Substantial =
Endangerment Determination and Order or (b) Imminent gr Substantial Endangerment
Determination and Order and Remedial Action Order]. Respondent(s) failure
to notify the Department pursuant to Section [6]] will be
construed as noncompliance with this Order. If you wish to
discuss the Order, please contact [Name of Contact] at [Phone Number
of Contaci] . : ‘

On January 1, 1993, a nev law (Senate Bill 20%6) becanme
effective. This law provides incentives for cooperative
responsible parties who have been issued an I/SE Order to pursue
treble damages from noncooperative responsible parties. Refer to
the enclosed Fact Sheet on Senate Bill 2056, "Financial .
Incegtives to Clean Up Hazardous Substance Sites" for further
details. :

Sincerely,

[Name of Authorized Branch Chief]
Chief, Regional Operatiocns
[Number of Region] '
Site Mitigation Program

nEnélusures
[SB 2056 Fact Sheet)

cc: Site Mitigatinn-Preram
Planning and Policy Unit

Office of legal Counsel

[ Property Owner] -
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. California Environmental Protection
Agency | '
- Department of Toxic Substances Control
Site Mitigation Program

FACT SHEET

FINANCIAL INCENTIVES TO CLEAN UP HAZARDOUS SUBSTANCE SITES

New anlslation Passes

Senata Bill 2056, effective January 1, 1983,
provides an incentive for all responsible
parties (RPs) who either have antered an
agreement or been named in an crder
requifing site cleanup to comply with the
agreement or order. It does this by providing

- . that RPs who either have entered into an

agreement with or been issued an QOrder by

the Departmant of Toxic Substances Control -

(Department), and who are in compliance,
may pursue treble damages from RPs who do
not comply.

Pricr to passage of this new law, if ane or
more RPs complied with a cleanup order or
entered with an agreerment to respond to site
contamination, there wes no provision in
state law to encourage remaining RPs to
participate in the site remediation. They
coutd simply stand by untit such time as the
complying RPs pursued contribution by filing
a lawsuit. The potential that treble damages
may be imposed provides an ingentive for all
" named RPs to comply fram the outset. Thus,
5B 2056 has sstablished a clear financial
incentive to ¢lean up hazardous substance
release sites,

What Are The Major Elements Of The Bill?
These are the major elements of SB 2056:

1) - Adds Health and Safety Code (H&SC)
section 25359.3:

RPs who have entered into an
agreement with the

Department or who are complying with
an order issuad by the Department and
who are in compliance with that
agreement or orgdar, may seak treble
damages from any noncomplying RP.

RPs may nct be assessed treble
damages if a court determines that the
RPs had sufficient cause for not
complying with an order or agreement
or is an innocent land owner or wheare
the principles of "fundamental fairness”
will be violated (as determined by a
court). '

RPs seaking treble damages must show
that the noncomplying RP was provided
notice of the order/agreement by means
of personal service or certified mail.

One-half of any treble damages will ke
directed to future site cleanups
overseen by the Department,

Noncomplying RPs shall be deemed to
have acted wilifully with respect to
their liability for purposes of the
Insurance Code, 80 that their insurance
companies will not be liable for treble
damages. ‘

FINANCIAL INCENTIVES TO CLEAN UP HAZARDOUS SUBSTANCE SITES
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2} Amends H&SC saction 25363

. Any person whd has incurred
removal/remedial action costs in
accordance with this chapter or the
fedaral act may seek contribution or
indemnity from any person who is liable
pursuant to this chapter, axcept that no
claim may be assertad against a RP

whose linbility has besen determined and

which has been or iz being fully
discharged pursuant to H&5C saction
25356.6 or is actively participating in
an apportionment proceading.

. Any person who seeks contribution or
indemnity shall give written notice to
the Director of the Department of Toxic
Substances Control upon filing an
action or ¢cross complaint, '

3) Amends H&SC section 25360?

» The amount of cost detarmined
pursuant to this section shall he
recoverable at the discretion of the
Departmant, either in a separate action
or by way of intervention as of right in
an action for contribution or indemnity.

4) Amends H&SC section 25359 to be
consistent with damages terminology:

. Establishes liability for treble damages
for & person who fails to provide a
removal/remedial action purguant to an
order issued under M&SC section
25358.3.

. Treble damages equal three times the
amount of the defendant’s contribution
share, '

. No treble damages shall be assessed to
an innocent property owner,

What Procedures Do Qualifying RPs
Have To Foliow?

. RPs must notity the Director of the
Department in writing that they ars

seeking contribution or indemnity
pursuant to H&SC section 25359.3(a).
The Dapartment raquests that this
notification include a copy of the
lawsuit and a copy of the order or
agrasment.

The RP seeking treble damages must
show that the eontribution defendant
received the order or agresmeant by

- parsonal service or certified mail.

" What Is The Department’s Role?

The Department will follow its standard
poiicies and procedures for overseeing and
supervising the investigation and
removal/ramedial actions taken at hazardous
substance release sites, as requirad by

H&SC section 25355.7 (Assembly 8ill 189),
(See Policy and Procedure #EQ-92-002-PP
{(formerly SM #92-1), effective July 1, 1992).

Beginning in January 1993, the
Department’s Project Managers will
send coples of this Fact Sheet to all
identified RPs at sites where Ordars
hava already been issued,

The Department will continue to send
all Orders and agreements to RPs by
certified mail and document such in
order.to meet the notice requirement of
H&SC saction 26355.3(a).

As determined by the Departmant, the
Department’s Project Managers will
amend Qrders or issua Orders when
new RPs are identified,

This Fact Shest will be enclosed with
the Dapartment's cover letter for all
Orders.

Regionat Site Mitigation Offices will
have copies of this Fact Sheet available
tor any interasted party.

FINANCIAL INCENTIVES TO CLEAN UP HAZARDOUS -SUBSTANCE SITES

Revised 08/24:93.




APFENDIX 11B

FROOF OF BERVICE
1. I served the falluwihg documents:

b. on (Nage):

c. By serving: Responsible Party
| Other (Name and Title):

2. a. ‘ By personally délivering copies teo (address)
ﬁt (tine) on (date) .
b. By maliling copies by first-class certi:ied
' mail, Certified Mail Receipt No. '

return receipt requested. in a sealed
envelope addressed to:

3. My name, business address, and telephone number are:

I dnclnrc under penalty of perjury that the foregoing is true and
correct and that this declaration is executed on (dnt-)
at (place) '

California.

{(Signature)

SEME Form 02 - 21 = February 1993




' Appendix IIC

STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
DEPARTMENT OF TOXIC SUBSTANCES CONTROL

In the Matter of:

) Docket No.
)
[Site Name and Address] )  IMMINENT AND SUBSTANTIAL
: ) - ENDANGERMENT .
) DETERMINATION AND CDNSENT ORDER
Respondents: )
[Name and address of each ) Health and Safety Code
Respondent] ) Sections 25355.5(2)(1)}(B) and (C),
‘ ) 25358.3(a), 58009 and 58010

I. INTRODUCTION

1.1 Parties. The California Enviropmental Protection Agency, Department of Toxic
Substances Control (DTSC) and [Name of entity or individual, and business status of each
Respondent, e.g., an individual; a California corperation; limited lability company; a
Delaware corporation doing business in California; an individual doing business as . . ., etc. ]
(Respondent(s)) hereby enter into this Consent Order (Order) and agree to its terms and '
conditions. DTSC and Respondent(s) are referred to collectively herein as the Parties.

1.2 Property/Site. This Order applies to the property located at {Property Address, City,
County), California [Zip Code]. |Alternate language for use if the property does not have an
address and is identified by intersections or other descriptive phrases: '"The Property consists
of (narrative description of Site).] The property consists of ____ acres and is identified by
Assessor's Parcel number(s) ‘ . A map showing the Property is attached as Exhibit
A. This Order applies to the property and the areal extent of contamination that resulted from
activities on the property (hereinafter, the “Site™).

1.3 Permitting Status. [This section is to be used “only if applicable™] Respondent(s)
is the [owner and/or operator] of a hazardous waste facility located at [address] (Facility). The
Facility fengages or engaged] 1n the management of hazardous waste pursuant to a [permit or
interim status document) issued by [DTSC, the Department of Health Services, which was
DTSC's predecessor agency, or the United States Environmental Protection Agency (USEPA)]
on [date].

SME Form 03 - November 1999
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1.4 Jursdiction. This Order is entered into by the parties pursuant to Health and Safety
Code sections 25358.3(a) and 25355.5(2)(1)(B) and (C).

Health and Safety Code section 25358.3(a) authorizes DTSC to take various actions,
including issuance of an Imminent or Substantial Endangerment Determination and Order, when
DTSC determnines that there may be an imminent or substantial endangerment to the public
health or welfare or to the environment, because of a release or a threatened release of a
hazardous substance.

Health and Safety Code section 25355.5(a)(1)B) authorizes DTSC to issue an order
establishing a schedule for removing or remedying a release of a hazardous substance at a site, or
for correcting the conditions that threaten the release of a hazardous substance. The order may
include, but is not limited to requiring specific dates by which the nature and extent of a release
shall be determined and the site adequately characterized, a remed;al action plan prepared and
submitted to DTSC for approval, and a removal or remedial action completed.

Health and Safety Code section 25355.5(a)(1)(C) authorizes DTSC to enter into an
enforceable agrecment with a responsible party for the site which requires the party to take
necessary corrective action to remove the threai of the release, or to determine the nature and
extent of the release and adequately characterize the site, prepare a remedial action plan, and
complete the nccessary removal or remedial actions, as required in the approved remedial action
plan. ‘

Health and Safety Code section 58009 authorizes DTSC to commence and maintain all
proper and necessary actions and proceedings to enforce its rules and regulations; to enjoin and
abate nuisances related to matters within its jurisdiction which are dangerous to health; to compel
the performance of any act specifically enjoined upon any person, officer, or board, by any law
of this state relating to matters within its jurisdiction; and/or on matters within its jurisdiction, to
protect and preserve the public health.

Health and Safety Code section 58010 authorizes DTSC to abate public nuisances related
10 matters within its jurisdiction.

II. FINDINGS OF FACT
DTSC hereby finds:

2.1 Liahlity of Respondent(s). Respondent(s) is a responsible party or liable person as
defined in Health and Safety Code section 25323.5. [For each Respondent, state the facts
establishing liability, such as present or prior owners, lessees, or operators of the property
where the hazardous substance is located, generators, or transpovters of the hazardous
substances ar the Site. For example, a typical statement would be:

“Joe Smith currently owns the Property and has owned the Property since .7

SME Form 03 November 1999
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2.2 Physical Description of Site. [Describe the physical features of the property, and
the Site to the extent the areal extent of contamination has been determined, relevant to the
need for response action. (Use separate subsections numbered 2.2.1, 2.2.2, etc., as needed).
This section is aptional if the Site's endangerment is adequately substantiated by either the
"Site History" section or "Hazardous Substances Found at the Site” section or both. This
section is used when there is some veal physical attiribute of the Site that relates to the
endangerment such as: a fence that is not maintained and allows access to the Site].

2.3 Sue History. |Describe the major developments in the historical use of the Site
that are relevant to the need for response action. This information may be included under the
“Liability of Respondent™, section 2.1, if appropriate, rather than including a separate section
on "Site History." (Use separate sections numbered 2.3.1, 2.3.2, etc., as needed))

2.4 Hazardous Substances Found at the Site. [Identify.and describe the amounts, levels,

and locations of hazardous substances found at the Site. Describe any investigations,
conducted by DTSC or other parties and the dates of those investigations, and any sampling
results from those investigations, Attach sampling data as exhibits, if appropriate. Describe
how each contaminant meets the definition of "hazardous substance set forth in HSC
§25316." Use separate subsections numbered 2.4.1, 2.4.2, etc., as needed.)

2.5 Heglth Effects. [Describe the health effects of each hazardous substance found at
the Site (At this time, the Merck Index, 11th edition, 1989, as amended appears to be the best
source). Use separate subsections numbered 2.5.1, 2.5.2, etc., as needed)

2.6 Routes of Exposurs. [Describe the potential routes of exposure. It is appropriate
to include the biota that are impacted. (Use separate subsections numbered 2.6.1, 2.6.2, eic.,

as needed)] |
2.7 Public Health and/or Environmental Risk. [Describe the threat to public health

and/or the environment. Give specific information regarding direct human contact or

exposure and/or direct exposure of endangered/threatened species or threatened environment;

include estimated numbers and specific locations)

II. CONCLUSIONS OF LAW

3.1 Respondent(s), is a responsible party as defined by Health and Safety Code section
25323.5.

3.2 Each of the substances listed in Section 2.4 is a "hazardous substance” as defined in
Health and Safety Code section 25316. : :

3.3 There has been a “release” and/or there 1s a “threatened release™ of a hazardous
substances listed in Section 2.4 at the Site, as defined in Health and Safety Code section 25320.

EME Porm 03 ‘ November 1999
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3.4  The actual and threatened release of hazardous substances at the Site may present
an imminent and substantial endangerment to the public health or welfare or to the environment.

3.5 Response action is necessary to abate a public nuisance and/or to protect and
preserve the public health.

1V. DETERMINATION

4.1  Based on the foregoing findings of fact and conclusions of law, DTSC hereby
determines that response action is necessary at the Site because there has been a release and/or
there is a threatened release of a hazardous substance.

42  Based on the foregoing findings of fact and conclusions of law, DTSC hereby
determines that there may be an imminent and/or substantial endangerment to the public health
or welfare or to the environment because of the release and/or the threatened release of the
hazardous substances at the Site. |

V. CONSENT ORDER

Based on the foregoing, IT IS HEREBY AGREED AND ORDERED THAT
Respondent(s) conduct the following response actions in the manner specified herein, and in
accordance with a schedule specified by DTSC as follows:

3.1 All response actions taken pursuant to this order shall be consistent with the
requirements of Chapter 6.8 (commencing with section 25300}, Division 20 of the Health and
Safety Code and any other applicable state or federal statutes and regulations.

5.1.1 Site Remediation Strategy. (Optional Section) ‘The purpose of this Order is to

require for the Site: implementation of any appropriate removal actions, completion of a
Remedial Investigation/Feasibility Study (RI/FS), preparation of a Remedial Action Plan (RAP),
preparation of Califernia Environmental Quality Act (CEQA) documents, and Design and
Implementation of the remedial actions approved in the RAP. An overall Site investigation and
remediation strategy shall be developed by tire Respondent(s) in conjunction with tie DTSC
which reflects program goals, objectives, and requirements. Current knowledge of the Site
contamination sources, exposure pathways, and receptors shall be used in developing this
strategy.

An objective of the Site mvesugatmns shall be to identify immediate or potentlal risks to
pubhc health and the environment and priontize and implement response actions using removal
actions and operable units, if appropriate, based on the relative risks at the Site. Respondent(s)
and DTSC shall develop and possibly modify Site priorities throughout the course of the
investigations. 1If necessary for the protection of public health and the environment, DTSC will®

SME Form 03 November 1999
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require additional response actions not specified in the Order to be performed as removal actions
oT separate operable units. Removal actions shall be implemented in accordance with a workplan
and implementation schedule submitted by Respondent(s) and approved by DTSC.

For operable umt remedial actions, DTSC will specify the separate and focused remedial
phase activities to be conducted as RI/FS, RAP, Design, and Implementation, The focused
activities shall be conducted in accordance with the corresponding remedial phase requirements
specified in the Order, but shall only address the area or problem of the operable unit.

5.1.2 Remedial Action Objectives. (Optional Section) Based on available information,

DTSC has preliminarily determined that the remedial action objectives for the Site shall include:

| This section should include important objectives and legal requirements and other
promulgated standards which thee DTSC is certain will be relevant for the Site. To the extent
possible, the Project Manager should define specific objectives for each environmental
medium, for example: '

{a} Existing and potential beneficial uses of groundwater shalil be protected. The
Regional Water Quality Control Board Basin Plan identifies public water supply as a
beneficial use of this aguifer. Therefore, drinking water standards or more
conservative values determined by a Risk Assessment shall be remedial action
objectives for this Site.

(b) The reasonably forseeable future land use of the Site is residential. Therefore,
remedial action objectives for contaminated media shall be developed which are
protective of adults and children in a residential exposure scenario].

5.1.3 Removal Actions, Respondent(s) shall undertake removal actions if, during the
course of the RI or FS, DTSC determines that they are necessary to mitigate the release of
hazardous substances at or emanating from the Site. DTSC may require Respondent(s) to submit
a removal action workplan that includes a schedule for implementing the workplan for DTSC’s
- approval, Either DTSC or Respondent(s) may identify the need for removal actions.
Respondent(s) shall implement the following removal actions. (Optional - Guidance: add
specific directions on workplans to be submitted, )W orkplans for implementing the followmg
removal actions shall be subrmitted by the specified dates:

[The NCP lists removal actions to consider [Section. 300.415(d)).

(a) Fence and Post. [Most Sites should be fenced and posted. OPP #89-1, Draft #2

provides guidance on issuing Fence and Post Orders and is relevant to the Fence and
- Post section of this Order. Exhibit 4 of OPP 89-1, Draft 2 has alternative

specifications for fencing, and Exhibit 5 has specifications for warning signs.]

1) Within [30-60] days of the effective date of this Order, Respondent(s) shall install

SME Form 03 ' ‘ November 1999
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a fence in accordance with the speciﬁqations attached as Exlubit . The fence
shall secure, at a minimurm, the areas specified on the Site map (Exhibit ).

2) Within [30-60] days of the effective date of this Order, Respondent(s) shall install
signs which are visible from the area surrounding the contaminated Site and
posted at each route of entry into the Site, including those routes likely to be used
by unauthorized persons. Such routes of entry include: access roads leading to
the Site, and facing rivers, creeks, lakes or other waterways which may provide a
route of access to the Site. The signs shall be in accordance with the
specifications attached as Exhibit _.

3) The fence and signs shall be constructed of materials able to withstand the
clements and shall be continuously maintained for as long as DTSC determines it
to be necessary in order to protect public health and safety and the environment.

(b) Drainags Control.
(c) Stabilization of Structures.

(d) Interim Capping. The following areas shall be capped with impermeable matérials to
limit direct human contact with contaminated soil and limit infiltration of rainwater.

(¢) Chemical Stabilization. [This Section describes the required use of chemicals or
other materials that would reduce the spread of the release. Examples include a
polymer coating to stop dust migration and stabilization chemicals to stop the
migration of the chemical from soil to groundwater. T, hese actions may be an
alternative to capping].

(f) Contaminated Soil Removal,

(g) Containerized Waste Removal.

(h) Alternative Water Supply.

4] InmnmﬁmundwaELExIramm

5.1.4 Operable Units. (Optional Section) |Guidance: Operable unis are defined in
the NCP and may be identified based oh the priority of remedial actions at the Site or because
of the different time schedules for the RUFS for different media. At the outset, it is
appropriate to consider whether certain areas of the Site representing the most significant
threat should be put on an expedited schedule. Dividing a site into separate operable units is
action oriented, fosters earlier implementation of priority removal actions, and focuses

investigation activities on solvable problems. Later in the RI/FS process, it may be apparent
that remedial action on one or more elements of the Site can proceed while the RI/FS process.
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continues on other elements. For example, a RAP on soils can proceed while RI/FS continues
on groundwater. A focused RI/FS is an abbreviated version of a RI/FS which focuses
generally on one medium (air, water, or soil} and/or one area of a site. For example, with a
groundwater problem, groundwater sampling and monitoring, as well as treatability studies
would generally be conducted as a focused RI/FS before performing a groundwater cleanup
action. The results of a focused RI/FS are used to evaluate whether and what type of removal
action is needed]. Respondent(s) shall conduct separate and focused RI/FS investigations and
subsequent response actions for the following operable units in accordance with the schedules
contained within this Qrder.

5.1.5 Groundwater Monitoring. (Optional Section). Respondent(s) shall immediately
{begin or continue] intenim groundwater monitoring in accordance with DTSC's letter [or other

directive; include date of letter and attach as an Exhibit] attached as Exhibit _ . Groundwater

~level measurements shall be conducted monthly, commencing [e.g. the first Monday of a

specified month]. Groundwater sampling shall be conducted on a guarterly basis commencing
linsert time]. Subsequent monitoring shall be conducted until DTSC determines it is appropriate
to lerminate monitoring.

5.1.6 Surface Water Monitoring. (Optional Section) Respondent(s) shall immediately
[begin or continue)] interim monitoring of [name of stream) in accordance with the DTSC's
letter [or other directive; include date of letter and attach as an exhibit] attached as
Exhibit . Stream level measurements shall be conducted monthly, commencing [e.g., the
Jirst Monday of a specified month). Stream sampling shall be conducted on a quarterly basis
commencing [e.g., the first week af a specified month]. Subsequent monitoring shall be
conducted until the DTSC determines it is appropriate to terminate sampling.

[Nate: The Order contains optional sections on Groundwater and Surfiace Water Monitoring.
The Project Manager may want to add Air Monitoring as a separate section].

5.1.7 S.Ltﬂ_Rﬂmﬁ.dlﬂtlQELSIrﬂEgy_MEﬂmg {Optional Section) Respondent(s), including
the Project Coordinator (Section 6.1) and Project Engineer/Geologist (Section 6.2), shall meet
with the DTSC within [20] days from the effective date (and concurrent with the development of

‘the RI/FS workplan) of this Order to discuss the Site remediation strategy. These discussions

will include Site risks and priorities; project planning, phasing and scheduling, remedial action
objectives, remedial technologies, data quality objectives, and the RI/FS workplan. Results of
the discussiong will be included in the Scoping Document, Section 5.2.2(b) of this Order.

. 5.2 Remedial Investigation/Feasibility Study (RI/FS). A RUFS shall be conducted for
the Site. The RI/FS may be performed as a series of focused RI/FSs, if appropriate, based on

Site priorities [refer to Section 3.1.4, Operable Uniis]. The RI/FS shall be prepared consistent
with the U.S. Environmental Protection Agency's "Guidance for Conducting Remedial
Investigations and Feasibility Studies under CERCLA," Qctober 1988. The purpose of the RI/FS
is to assess Site conditions and to evaluate alternatives to the extent necessary to select a remedy
appropriate for the Site. RI and FS activities shall be conducted concurrently and iteratively so
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that the investigations can be completed expeditiously. Because of the unknown nature of the
Site and iterative nature of the RUFS, additional data requirements and analyses may be
identified throughout the process. Respondent(s) shall fulfill additional data and analysis needs
identified by DTSC; these additional data and analysis requests will be consistent with the
general scope and objectives of the Order.

The foliowing elements of the RI/FS process and those defined by DTSC in Section 5.1.4
of this Order shall be preliminarily defined in the initial Site scoping and refined and modified as
additional information is gathered throughout the RI/FS process.

(a) Coﬁccptual Site Model identifying contamination sources, exposure pathways, and
receptors; .

(b) Federal, State and local remedial action objectives including applicable or relevant
and appropriate requirements {ARARSs);

(c) Project phasing including the identification of removal actions and operable ﬁnits;
(d) General response actions and associated remedial technology types; and

(e) The need for treatability studies.

521 EI[ESﬁbgﬁcnles The objectives of the RI/FS are to:

(a) Determine the nature and full extent of hazardous substance contamination of air,
soil, surface water and groundwater at the Site;

(b} Identify all actual and potential exposure pathways and routes through
environmental media;

(¢) Determine the magnitude and probability of ‘actual or potential harm io public health,
safety or welfare or to the environment posed by the threatened or actual release of
. hazardous substances at or from the Site;

(d) Identify and evaluate appropriate response actions to prevent or minimize future
releases and mitigate any releases which have already occurred; and

(e} Collect and evaluate the information necessary to prepare a RAP.

5.2.2 RUFS Workplan. Within [30] days from the effective date of the Order,
Respondent(s) shall prepare and submit to DTSC for review and approval a detailed RUVFS
Workplan and implementation schedule which covers all the activities necessary to conduct a
complete RI/FS of the Site,
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The RI/FS Workplan shall include a detailed descnption of the tasks to be performed,
information or data needed for each task, and the dehiverables which will be submitted to DTSC. .
Either Respondent(s) or DTSC may identify the need for additional work.

These RUFS Workplan deliverables are discussed in the remainder of this Section, with a
schedule for implementation, and monthly reports. The RI/FS Workplan shall include all the
sections and address each component listed below. :

(a) Project Management Plan. The Project Management Plan shall define relationships
and responsibilities for major tasks and project management 1tems by Respondent(s), its

contractors, subcontractors, and consultants. The plan shall include an organization chart
with the names and titles of key personnel and a description of their individual
responsibilities. ‘

(b) Scoping Document. [Guidence: Much of the information required by

Section 5.2.2(b) (Scoping Document) should have been cellected during the PEA and
is needed to develop the site strategy. Only information that is not available or updates
existing information should be requested by the Order. Additionally, the Project
Manager, in consultation with the remainder of the Case Management Team, and
consistent with the site strategy, may modify the boilerplate, to require several focused
RI/FSs instead of one overall RUFS. Consequently, some aspects of the overall RI/FS
Waorkplan may not be appropriate for a specific focused RU/FS. Finally, as data is
gathered, the Project Manager needs to identify data gaps and request additional data
cellection to fill specific gaps.] The Scoping Document shall incorporate program goals, .
program management principles, and expectations contained in the National Contingency
Plan (NCP) (40 Code of Federal Regulations (CFR) Part 300), as amended, It shall
meclude:

(1) An analysis and surnmary of the Site background and the physical setting. Ata
minimum, the following information is requared;

(A) A map of the Site, and if they exist, aerial photographs and blueprints showing
buildings and structures;

' (B) A description of past disposal practices;
{C) A list of all hazardous substax}ces which were disposed, discharged, spilled, treated,
stored, transferred, transported, handled or used at the Site, and a description of their
estimated volumes, concentrations, and characteristics; and

(D) A description of the characteristics of the hazardous substances at the Site; and

(E) If applicable, a description of all current and past manufacturing prdcesses which are
or were related to each hazardous substance,
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{2) An analysis and summiary of previous response actions including a summary of all
existing data including air, soil, surface water, and groundwater data and the Quality
Assurance/Quality Control (QA/QC) procedures which were followed;

(3) Presentation of the Conceptual Site Model;

(4) The scope and objectives of RUFS activities; and

(5) Prelimtnary identification of possible response actions and the data needed for the
evaluation of alternatives. Removal actions shall be proposed if needed based on the
initial evaluation of threats to public health and the environment. If remedial actions
involving treatment can be jdentified, treatability studies shall be conducted duning the
characterization phase, unless Respondent(s) and DTSC agree that such studies are
unnecessary as set forth in Section 5.4;

(6) If applicable, initial presentation of the Site Remediation Strategy.

(c) Field Sampling Plan. The Field Sampling Plan shall include:

(1) Sampling objectives, including a brief description of data gaps and how the field
sampling plan will address these gaps;

(2) Sample locations, including a map showing these locations, and proposed frequency;
(3) Sample designatiori or numbering system;
(4) Detailed specification of samphing equipment and procedures;

(5) Sample handling and analysis including preservation methods, shipping requirements
and holding times; and

(6) Management plan for wastes generated.

(d) Quality Assurance Project Plan. The plan shall include:

(i) Project organization and respnnsibilities with respect to sampling and analysis;
(2) Quality assurance objectives for measnrement including accuracy, precision, and
method detection limits. In selecting analytical methods, the Respondent(s) shall
consider obtaining detection limits at or below potential ARARSs, such as Maximum

Contaminant Levels {MCLs) or Maximum Contaminant Level Goals (MCLGs);

(3) Sampling procedures;
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(4) Sample custody'proccdurcs and decumentation;

(5) Field and laboratory calibration procedures:;

(6) Analytical procedures;

(7) Laboratory to be used certified pursuant to Health gnd Safety Code section 25198;

(8) Specific routine procedures used to assess data (precision, accuracy and
completeness) and response actions;

(9) Reporting procedure for measurement of system performance and data quality;

(10) Data management, data reduction, validation and reporting. Information shall be
accessible to downloading into DTSC's system; and

- (11) Internal quatity control.

(¢) Health and Safety Plan. A site-specific Health and Safety Plan shall be prepared in
accordance with federal (29 CFR 1910.120) and state (Title 8 CCR Section 5192)
regulations and shall describe the following:

(1) Field activities including work tasks, objectives, and personnel requlre:ments and a
description of hazardous substances on the Site:

(2) Respondent(s) key personnel and responsibiliﬁes;

(3) Potentia)] hazards to wotrkers including chemical hazards, physical hazards, confined
spaces and ¢limatic conditions;

(4) Potential risks arising from the work bemg performed 1nc1ud1ng the impact to
workers, the conunumty and the environment;

(3) Exposure monitoring plan;

(6) Personal protective equipment and engiheaﬁng coﬁtrols;
(7) Site controls including work zones and security measures;
(8) Decontamination procedufes; :

(9) General safe work practices;

(10) Sanitation facilities;
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(11) Standard dperating procedures;

(12) Emergency response plan covering workers addressmg potential hazardous matenal
releases;

(13) Training requirements;
(14) Medical surveillance program; and
(15) Record keeping.

(f) Other Activities. A description of any other significant activities which are
appropriate to complete the RI/FS shall be included.

() Schedule. A schedule which provides specific time frames and dates for completion
of each activity and report conducted or submitted under the RI/FS Workplan 1ncludmg
the schedules for removal actions and operable unit activities.

523 E.IEES_ELQrkplan_Implﬁmcmen Respondent(s) shall 1mplement the approved
RVFS Workplan.

5.2.4 RI/ES Workplan Revisions. If Respondent(s) proposes to modify any methods or
initiates new activities for which no Field Sampling Plan, Health and Safety Plan, Quality
Assurance Project Plan or other necessary procedures/plans have been established, Respondent(s)
shall prepare an addendumn to the approved plan(s) for DTSC review and approval prior to
modifying the method or initiating new activities.

5.3 Interim Screening and Evaluation of Remedial Technologies. At the request of
DTSC, Respondent(s) shall submit an interim document which identifies and evaluates
potentiaily suitable remedial technologies and recommendations for treatability studies.

5.4 Treatability Studies. Treatability testing will be performed by Respondent(s) to
develop data for the detailed remedial alternatives. Treatability testing is required to demonstrate
the implementability and effectiveness of technologies, unless Respondent(s) can show DTSC
that similar data or documentation or information exists. The required deliverables are: a
workplan, a sampling and analysis plan, and a treatability evaluation report. To the extent
- practicable, treatability studies will be proposed and implemented during the latter part of Site
characterization.

5.5 Remedial Investigation (RT) Report. The RI Report shall be prepared and submitted
byRespondent(s) to DTSC for review and approval in accordance with the approved RUFS

workplan schedule. The purpose of the Rl is to coliect data necessary to adequately characterize
the Site for the purposes of defining risks to public health and the environment and developing
and evaluating effective remedial alternatives. Site characterization may be conducted in one or
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more phases to focus sampling efforts and increase the efficiency of the investigation.
Respondent(s) shall identify the sources of contamination and define the nature, extent, and
volume of the contamination. Using this information, the contarninant fate and transport shall be
evaluated. The RI Report shall contain:

(a) Site Physica]l Characteristics. Data on the physical characteristics of the Site and

surrounding area shall be collected to the extent necessary to define potential transport
pathways and receptor populations and to provide sufficient engineering data for
development and screening of remedial action alternatives.

(b) Sources of Contamination. Contamination sources (including heavily contaminated

media) shall be defined, The data shall include the source locations, type of contaminant,
waste characteristics, and Site features related to contaminant migration and human
eéxposure,

(¢) Nature and Extent of Contamination. Contaminants shall be identified and the

horizontal and vertical extent of contamination shall be defined in soil, groundwater,
surface water, sediment, air, and biota, Spatial and temporal trends and the fate and
transport of contamination shall be evaluated.

5.6 Baseline Health and Feolagical Risk Assessment. Respondent(s) shall perform

hea]th and ecological risk assessments for the Site that meet the requirements of Health and
Safety Code §25356.1.5(b). Respondent(s) shall submit a Baseline Health and Ecological Risk
Assessment Report [within 30 days or as required by the DTSC] from the submittal of the RI
Report. The report shall be prepared consistent with U.S, EPA and DTSC guidance and
regulations, including as a minimum: Risk Assessment Guidance for Superfund, Velume 1;
Human Health Evaluation Manual, December 1989; Superfund Exposure Assessment Manual,
April 1988; Risk Assessment Guidance for Superfund, Volume 2, Environmental Evaluation
Manual, March 1989; and all other related or relevant policies, practices and guidelines of the
California Envxronrnental Protection Agency and policies, practices and guidelines developed by
U.S.EPA pursuant to 40 CFR 300.400 et seq. The Baseline Health and Ecological Risk
Assessment Report shall include the following components:

(a) Cﬂnmmmanﬂdﬂmﬁmnuu Characterization data shall 1dent1fy contaminants of

concern for the risk assessment process.

- (b) Environmental Evaluation. An ecological assessment consisting of:

(1) Identification of sensitive environments and rare, threatened, or endangered species
and their habitats; and

(2) As appropriate, ecological investigations to assess the actual or potential effects on
the environment and/or develop remediation criteria.
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Respondent(s) to DTSC for review and approv
RI Report. The FS Report shall summarize the results of the FS including the following:

N — I e Appendix TIC

(c) Exposure Assessment. The objectives of an exposure assessment are (0 identify
actual or potential exposure pathways, to characterize the potentially exposed
populations, and to determine the extent of the exposure. Exposed populations may
include industrial workers, residents, and subgroups that comprise a meaningful portion
of the general population, including, but not limited to, infants, children, pregnant
women, the elderly, individuals with a history of serious iliness, or other subpopulations,
that are identifiable as being at greater risk of adverse health effects due to exposure {0
hazardous substances than the general population.

(d) Toxicily Assessment. Respondent(s) shall evaluate the types of adverse health or
environmental effects associated with individual and multiple chemical exposures; the
relationship between magnitude of exposures and adverse effects; and related
uncertainties such as the weight of evidence for a chemnical's potential carcinogenicity in
humans.

(e) Risk Characterization. Risk characterization shall includes the potential risks of

adverse health or environmental effects for each of the exposure scenarios derived in the
exposure assessment. |

5.7 Feasihility Study (FS) Report. The FS Report shall be prepared and submitted by
al, no later than [30-60] days from submittal of the

(a) Documentation of all treatability studies conducted.

(b) Development of medium specific or operable unit specific remedial action objectives,
including legal requirements and other promulgated standards that are relevant.

(c) 1dentification and screening of general respnns'e actions, remedial technologies, and
process options on a medium and/or operable unit specific basis.

(d) Evaluation of alternatives based on the criteria contained in the NCP including:
Threshold Criteria:

(1) Overall protection of human health and the environment.

(2) Compliance with legal requirements and other promulgated standards that are

relevant.

(1) Long-term effectiveness and permanence.
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(2) Reduction of toxicity, mobility, or volume through treatment.

(3) Short-term effectiveness.

(4) Implementability based on technical and administrative feasibility.
{3) Cost.

(1) State and local agency acceptance.

(2) Commmﬁty acceptance.

{e) Proposed remedial actions [eptional).

5.8 Eublmﬂﬂmpalmnﬂan.(ﬂnmmnm&]iﬁlﬂlmns) [Project Managers shall keep

Public Participation staff informed if any changes are made 1o the boilerplate language of this
Order] Respondent(s) shall work cooperatively with DTSC in  providing an opportunity for
meaningful public participation in response actions. Any such public participation activities shall
be conducted in accordance with H&SC §§ 25356.1 and 25358.7, DTSC's most current Public
Participation Policy and Guidance Manual, and shall be subject to DTSC's review and approval.

Respondent(s), in coordination with DTSC, shall conduct a baseline community survey
and develop a Public Participation Plan (PPP) which describes how, under the Order, the public
and adjoining community wil) be kept informed of activities conducted at the Site and how the
Respondent(s) will be responding to inquiries from concerned citizens, [Optional: The PPP
must be developed in accordance with Exhibit {X], excerpted from the Public Participation
Policy and Guidance Manual]. Major steps in developing a PPP are as follows:

(@) Develop proposed list of interviewees;
(b) Schedule and conduct community interviews; and

(¢) Analyze interview notes, and develop objectives.

Respondent(s) shall conduct the baseline community survey and submit the PPP for
DTSC's review within [40] days of the effective date of this Order.

Respondent(s) shall ir'nplement‘any of the public participation support activities identified

in the PPP, at the request of DTSC. DTSC retains the right to implement any of these activities

independently. These activities include, but are not limited to, development and distribution of
fact sheets; public meeting preparations; and development and placement of public notices.
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5.9 California Environmental Qnality Act (CEQA). DTSC must comply with CEQA
insofar as activities required by this order are projects requiring CEQA compliance. Upon DTSC
request, Respondent(s) shall submit any information deemed necessary by DTSC to facilitate
compliance with CEQA. The costs incurred by DTSC in complying with CEQA are response
costs and Respondent(s) shall reimburse DTSC for such costs pursuant to Section 6.19.

510 Remedial Action Plan. No later than [30] days after DTSC approval of the FS
Report, Respondent(s) shall prepare and submit to DTSC a draft RAP. The draft RAP shall be
consistent with the NCP and Health and Safety Code section 25356.1. The draft RAP public
review process may be combined with that of any other documents required by CEQA. The draft
RAP shall be based on and summarize the approved RUFS Reports, and shall clearly set forth:

(a) Health and safety risks poséd by the conditions at the Site.

(b) The effect of contamination or pollution levels upon present, future, and probable
beneficial uses of contaminated, polluted, or threatened resources.

(¢) The effect of alternative remedial action measures on the reasonable availability of
groundwater resources for present, future, and probable beneficial uses.

(d) Site specific characteristics, including the potentia} for offsite migration of hazardous
substances, the surface or subsurface soil, and the hydro geologic conditions, as well as
preexisting background contamination levels.

(€) Cost-effectiveness of alternative remedial action measures. Land disposal shall not
be deemed the most cost-effective measure merely on the basis of lower short-term cost.

(f) The potential environmental impacts of alternative remedial action measures,
including, but not limited to, land disposal of the untreated hazardous substances as
opposed to treatment of the hazardous substances to remove or reduce its volume,
toxicity, or mobility prior to disposal.

(g) A statement of reasons setting forth the basis for the removal and remedial actions
selected. The statement shall include an evaluation of each proposed alternative
submitted and evaluate the consistency of the removal and remedial actions proposed by
the plan with the NCP. '

(h) A schedule for implementation of all proposed removal and remedial actions.

In conjunction with DTSC,Respondent(s) shall implement the public review process
specified in DTSC's Public Participation Policy and Guidance Manual. Within 10 days of
closure of the public comment period, Respondent(s) shall submit a written Responsiveness
Summary of all written and oral comments presented and received dunng the public comment
period. - :
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Following DTSC's review and finalization of the Responsiveness Summary, DTSC will
specify any changes to be made in the RAP. Respondent(s) shall modify the document in
accordance with DTSC's specifications and submit a final RAP within [15] days of recalpt of
DTSC's comments.

3.11 Remedial Design[RD]. Within [60] days after DTSC approval of the final RAP,
Respondent(s) shall submit to DTSC for review and approval a RD describing in detail the
technical and operational plans for implementation of the final RAP which includes the
following elements, as applicable:

(a) Design criteria, process unit and pipe sizing calculations, process diagrams, and fina]
plans and specifications for facilities to be constructed.

(b) Description of equipment used to excavate, handle, and transport contaminated
material.

(c) A field sampling and laboratory analysis plan addressing sampling during
. implementation and to confirm achievement of the performance objectives of the RAP.

(d) A transportation plan identifying routes of travel and final destination of wastes
generated and disposed.

(e) For groundwater extraction systems; aquifer test results, capture zone calculations,
specifications for extraction and performance monitoring wells, and a plan to demonstrate
that capture is achieved.

{f) An updated health and safety plan addressing the mnplementation activities.

(g) Identification of any necessary permits and agreements.

(h) An operation and maintenance plan including any req'uired monitoring,.

(I) A detailed schedule for implementation of the remedial action consistent with the
schedule contained in the approved RAP including procurement, mobilization,

construction phasing, sampling, facility startup, and testing.

5.12 Deed Restrictions. Ifthe approved remedy in the Final RAP includes deed

© restrictions, the current owner(s) of the Site shall sign and record deed restrictions approved by

DTSC within [90] days of DTSC's approval of the final RAP. [Guidance: Itis mandatmy that
deed restrictions are recorded prior to certification).

3.13 Implementation of Final RAP. Upon DTSC approval of the (RD), Respondent(s)
shall implement the final RAP in accordance with the approved schedule in the RD. Within'[30]
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days of completion of field activities, Respondent(s) shall submit an Implementation Report
documenting the implementation of the Final RAP and RD.

5.14 Qperation and Maintenance (O&M). Respondent(s) shall comply with all O&M.
requircments in accordance with the final RAP and approved RD. Within [30] days of the date of
DTSC’s request, Respondent(s) shall prepare and submit to DTSC for approval an O&M
workplan that includes an implementation schedule. Respondent(s) shall implement the
workplan in accordance with the approved schedule. |

5.15 Five-Yegar Review. Respondent shall review and reevaluate the remedial action
after a period of [specify the period of time which may not be more than 5 years; e.g., 3 years]
years from the completion of construction and startup, and every [?] year(s) thereafter. The
review and reevaluation shall be conducted to determine if human health and the environment are

" being protected by the remedial action. Within thirty (30) calendar days before the end of the

time peried approved by DTSC to review and reevaluate the remedial action, Respondent(s) shall
submit a remedial action review workplan to DTSC for review and approval. Within sixty (60)
days of DTSC's approval of the workplan, Respondent(s) shall implement the workplan and shall
submit a comprehensive report of the results of the remedial action review. The report shall
describe the results of all sample analyses, tests and other data generated or received by
Respondent(s) and evaluate the adequacy of the implemented remedy in protecting public health,
safety and the environment. As a result of any review performed under this section,
Respondent(s) may be required to perform additional Work or to modify Work previously
performed.

5.16 Changes During Implementation of the Final RAP. During the implementation of
the final RAP and RD, DTSC may specify such additions, modifications, and revisions to the RD
as deemed necessary to protect public health and safety or the environment or to implement the
RAP.

5.17 Stop Work Order. In the event that DTSC determines that any activity (whether or
not pursued in compliance with this Order) may pose an imminent or substantial endangerment
to the health or safety of people on the Site or in the surrounding area ot to the environment,

DTSC may order Respondent(s) to stop further implementation of this Order for such period of

time needed to abate the endangerment. In the event that DTSC determines that any site
activities (whether or not pursued in compliance with this Order) are proceeding without DT3C
authorization, DTSC may order Respondent(s) to stop further implementation of this Order or
activity for such period of time needed to obtain DTSC authorization, if such authorization is

" appropriate. Any deadline in this Order directly affected by a Stop Work Order, under this

section, shall be extended for the term of the Stop Work Order.

5,18 Emergency Response Action/Notification. In the event of any action or occurrence

(such as a fire, sarthquake, explosion, or human exposure {o hazardous substances caused by the
release or threatened release of a hazardous substance) during the course of this Order,
Respondent(s) shall immediately take all appropriate action to prevent, abate, or minimize such
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emergency, release, or immediate threat of release and shall immediately notify the Project
Manager. Respondent(s) shall take such action in consultation with the Project Manager and in
accordance with all applicable provisions of this Order. Within seven days of the onset of such
- an event, Respondent(s) shall furnish a report to DTSC, signed by Respondent(s)' Project
Coordinator, setting forth the events which occurred and the measures taken in the response
thereto. In the event that Respondent(s) fail to take appropriate response and DTSC takes the .
action instead, Respondent(s) shall be liable to DTSC for all costs of the response action.
Nothing in this section shall be deemed to limit any other notification requirement to which
Respondent(s) may be subject.

5.19 Discontinuation of Remedial Technology. Any remedial technology employed in

implementation of the final RAP shall be left in place and operated by Respondent(s) until and
except to the extent that DTSC authorizes Respondent(s) in writing to discontinue, move or
modify some or all of the remedial technology because Respondent(s) has met the criteria
specified in the final RAP for its discontinuance, or because the modifications would better
achieve the goals of the final RAP.

5.20 Finangial Assurance, [To ensure that operation and maintenance requirements are
successfully implemented, HSC section 25355.2 requires the demonstration and maintenance
of one or more of the financial assurance mechanisms that are set forth in 22 CCR section
66265.143 (a) through (e), unless Respondent(s) requests a waiver. It is mandatory that
financial assurance for Q&M be secured prior to certification.] Respondent(s) shall
demonstrate to DTSC and maintain financial assurance for operation and maintenance and
monitoring. Respondent(s) shall demonstrate financial assurance prior to the time that operation
and maintenance activities are initiated and shall maintain it throughout the period of time
necessary to complete all required operation and maintenance activities. The financial assurance
mechanisms shall meet the reqmrements of H&SC Section 25355.2. All ﬁnanmal assurance
mechanisms are subject to the review and appmval of DTSC. :

VI. GENERAL PROVISIONS

6.1 .EIZD,].&CI_C_O_QI'_dmaIQI Within [10] days from the date the Order is signed by DTSC,
Respondent(s) shall subrmnit to DTSC in writing the name, address, and telephone number of a
Project Coordinator whose responsibilities will be to receive all notices, comments, approvals,
and other communications from the DTSC. Respondent(s) shall promptly notify DTSC of any
change in the identity of the Project Coordinator. Respondent(s) shall obtain approval from
DTSC before the new project coordinator performs any work under this Order.

6.1.1 Communication and Coordination Plan (CCP). [Optional: if more than 1
Respondent] Within thirty (30) days from the date the Order is signed by DTSC, Respondent(s)
shall submit a CCP which specifies the requirements and procedures by which the Respondent(s)
will communicate and coordmate with one another in carrying out the requirements of this Order,
to DTSC for its approval. o
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6.2 . The work performed pursuant to this Order shall be
under the direction and supervision of a qualified professional engineer or a registered geologist -
in the State of California, with expertise in hazardous substance site cleanups. Within [15]
calendar days from the date the Order is signed by DTSC, Respondent(s) must submit: a) The
name and address of the project engineer or geologist chosen by Respondent(s); and b) in order
to demonstrate expertise in or hazardous substance cleanup, the resumé of the engineer or
geologist, and the statement of qualifications of the consulting firm responsible for the work.
Respondent(s) shall promptly notify DTSC of any change in the identity of the Project
Engineer/Geologist. Respondent(s) shall obtain approval from DTSC before the new Project
Engineer/Geologist performs any work under this Order.

6.3 Monthly Symmary Reports. Within [30] days from the date the Order is signed by
DTSC, and on a monthly basis thereafier, Respondent(s) shall submit a Monthly Summary

" Report of its activities under the provisions of this Order. The report shall be received by DTSC

by the [15th] day of each month and shall describe:

(a) Specific actions taken by or on bebalf of Respondent(s) during the previous calendar
month;

(b) Actions expected to be undertaken during the current calendar month;
(c¢) All planned activities for the next month;

(d) Any requirements under this Order that were not completed;

(e) Any problems or anticipated problems in complying with this Order; and

(f) All results of sample analyses, tests, and other data generated under the Order during
the previous calendar month, and any significant findings from these data.

6.4 Qnaht;LCmﬂm].LQuahuAssmancﬂ_(Q.CLQA) All sampling and analysis conducted
by Respondent(s) under this Order shall be performed in accordance with QC/QA procedures
submitted by Respondent(s) and approved by DTSC pursuant to this Order.

6.5 Suhm1ﬂals All submittals and notifications ﬁ'om Respondent(s) requlred by this
Order shall be sent simultaneously to:

[Name]

Regional Branch Chief

Attention: Project Manager [two copies]
Site Mitigation Branch

DTSC of Toxic Substances Control
[Address]
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U.S. EPA, Region IX [Only for NPL or proposed NPL Sites]
Attn: Superfund Program Manager

75 Hawthorne Street

San Francisco, CA 94105

All submittals from Respondent(s) required by this Order shall be accompanied by the
following certification: |

6.6 Communications. All approvals and dectsions of DTSC made regarding submittals
and notifications will be communicated to Respondent(s) in writing by the Site Mitigation
Branch Chief, DTSC of Toxic Substances Control, or his/her designee. No informal advice,
guidance, suggestions or comments by DTSC regarding reports, plans, specifications, schedules
or any other writings by Respondent(s) shall be construed to relieve Respondent(s) of the
obligation to obtain such formal approvals as may be required.

6.7 DTSC Review and Approval. (a) All response actions taken pursuant to this Order
shall be subject to the approval of DTSC. Respondent(s) shall submut all deliverables required

by this Order to DTSC. Ongce the deliverables are approved by DTSC, they shall be deemed
incorporated into, and where applicable, enforceable under this Order.

(v) If DTSC determines that any report, plan, schedule or other document
submitted for approval pursuant to this Order fails to comply with this Order or fails to protect
public health or safety or the environment, DTSC may:

(1 Modify‘the document as deemed nécessary and approve the document as modiﬁed; or

(2) Return comments to Respondent(s) with recommended changes and a date by which
. Respondent(s) must submit to DTSC a revised document incorporating the
recommended changes. ‘

(c) Any modifications, comments or other directive issued pursuant to (b) above, are
incorporated into this Order. Any noncompliance with these modifications or directives
shall be deemed a failure or refusal to comply with this Order. :

6.8 Compliance with Applicable I aws. Nothing in this Order shall relieve
Respondent(s) from complying with all other applicable laws and regulations, including but not
limited to compliance with all applicable waste discharge requirements issued by the State Water
Resources Control Board or a California Regional Water Quality Control Board. Respondent(s)
shall conform all actions required by this Order with all applicable federal, state and local laws
and regulations.

6.9 Respondent [ iabilittes. Nothing in this Order shall constitute or be construed as a
satisfaction or release from liability for any conditions or claims arising as a result of past, -
cuzrent or future operations of Respondent(s). Nothing in this Order is intended or shall be
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construed to limit the rights of any of the parties with respect to claims arising out of or relating
to the deposit or disposal at any other location of substances removed from the Site. Nothing in
this Order is intended or shall be construed to limit or preclude DTSC from taking any action
authorized by law to protect public health or safety or the environment and recovering the cost
thereof. Notwithstanding compliance with the terms of this Order, Respondent(s) may be
required to take further actions as are necessary to protect public health and the environment.

6.10 Site Access. Access to the Site and laboratorics used for analyses of samples under
this Order shall be provided at all reasonable times to employees, contractors, and consultants of
DTSC. Nothing in this'section is intended or shall be construed to limit in any way the nght of
entry or inspection that DTSC or any other agency may otherwise have by operation of any law,
DTSC and its authorized representatives shall have the authority to enter and move freely about
all property at the Site at all reasonable times for purposes including, but not limited to:
inspecting records, operating logs, sampling and analytic data, and contracts relating to this Site;
reviewing the progress of Respondent(s) in carrying out the terms of this Order; conducting such
tests as DTSC may deem necessary; and verifying the data submitted to DTSC by Respondent(s).

To the extent the Site or any other property to which access is required for the
implementation of this Order is owned or controlled by persons other than Respondent(s),
Respondent(s) shall use best efforts to secure from such persons access for Respondent(s), as
well as DTSC, its representatives, and contractors, as necessary to effectuate this Order. To the
extent that any portion of the Site is controlled by tenants of Respondent(s), Respondent(s) shall
use best efforts to secure from such tenants, access for Respondent(s), as well as for DTSC, its
representatives, and contractors, as necessary to effectuate this Order. For purposes of this
Section, “best efforts” includes the payment of reasonable sums of money in consideration of
access. If any access required to complete the Work is not obtained ‘within forty-five (45) days
of the effective date of this Order, or within forty-five (45) days of the date DTSC notifies the -
Respondent(s) in writing that additional access beyond that previously secured i§ necessary,
Respondent(s) shall promptly notify DTSC, and shall include in that notification a summary of
the steps Respondent(s) has taken to attempt to obtain access. DTSC may, as it deeins
appropriate, assist Respondent(s) in obtaining access. Respondent(s) shall reimburse DTSC in
obtaining access, including, but not limited to, attoreys fees and the amount of just
compensation. :

6.11 Site Access for Respondents. (Optional Section) {This Section could be used in
the case of a multiple RP Site where one RP is the Site owner). The Site owner Respondent(s)

shall grant access to [other Respondent(s)] who are in compliance with this Order for the purpose

‘of conducting activities pursuant to this Order or for activities deemed necessary by the DTSC to

meet the objectives of this Order.

6.12 Sampling, Data and Dacument Availability. Respondent(s) shall permit DTSC and

its authorized representatives to inspect and copy all sampling, testing, monitoring or other data
generated by Respondent(s) or on Respondent(s) behalf in any way pertaining to work '

undertaken pursuant to this Order, Respondent(s) shall submit all such data upon the request of |
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the DTSC. Copies shall be provided within [7] days of teceipt of thre DTSC's written request.
Responden(s) shall inform DTSC at least [7] days in advance of all field sampling under this
Ordet, and shall aliow DTSC and its authorized representatives to take duplicates of any samples
collected by Respondent(s) pursuant to this Order. Respondent(s) shall maintain a central
depository of the data, reports, and other documents prepared pursuant to this Order,

6.13 Record Retention. All such data, reports and other documents shall be preserved by
Respondent(s) for a minimum of ten years after the conclusion of all activities under this Order.
If DTSC requests that some or all of these documents be preserved for a longer period of time,
Respondent(s) shall either comply with that request or deliver the documents to DTSC, or permit
DTSC to copy the documents prior to destruction. Respondent(s) shall notify the DTSC in
writing, at least six months prior 1o destroying any documents prepared pursuant to this Order.

6.14 Government Liabilities. The State of California shall not be liable for any injuries -

or damages to persons or property resulting from acts or omissions by Respondent(s), or related

parties specified in Section 6.26, Parties Bound, in carrying out activities pursuant to this Order,

nor shall the State of California be held as party to any contract entered into by Respondent(s) or
its agents in carrying out activities pursuant to this Qrder.

6.15 Additional Agtions. By issuance of this Order, DTSC does not wajve the right to
take any further actions authorized by law. '

6.16 Extension Requests. If Respondent(s) is unable to perform any activity or submit
any document within the time‘required under this Order, Respondent(s) may, prior to expiration
of the time, request an extension of the time in writing. The extension request shall include a
justification for the delay. All such requests shall be in advance of the date on which the activity
or document is due.

6.17 Extension Approvals. If DTSC determines that good cause exists for an extension,
1t will grant the request and specify a new schedule in writing. Respondent(s) shall comply with
the new schedule incorporated in this Order.

- 6.18 Liability for Costs. Respondent(s) is liable for all of DTSC's costs that have been
incurred in taking response actions at the Site (including costs of overseeing response actions
performed by the Respondent(s)) and costs to be incurred in the future.

6.19 Payment of Costs. DTSC may bill Respondent(s) for costs incurred in taking
response actions at the Site prior to the effective date of this Order. DTSC will bill
Respondent(s) quarterly for its response costs incurred after the effective date of this Order..
Respondent(s) shall pay DTSC within sixty (60) days of receipt of any DTSC billing. Any
billing not paid within sixty (60) days is subject to interest calculated from the date of the billing
pursuant to Health and Safety Code section 25360.1. All payments made by Respondent(s)
pursuant to this Order shall be by cashier's or certified check made payable to the "DTSC," and
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shall bear on the face the project code of the Site (Site ) and the Docket number of the
Order. Payments shall be sent to:

Department of Toxic Substances Control
Accounting/Cashier

400 P Street, 4th Floor

P.O. Box 806

Sacramento, California 95812-0806

A photocopy of all payment checks shall also be sent to the person designated by DTSC
to receive submittals under this Order.

6.20 Severability. The requirements of this Order are severable, and Respondent(s) shall
comply with each and every provision hereof, notwithstanding. the effectiveness of any other
PIOVISION.

6.21 Incorporation of Plans, Schedules and Reports. All plans, schedules, reports,
specifications and other documents that are submitted by Respondent(s) pursuant to this Order
are incorporated in this Order upon DTSC's approval or as modified pursuant to Section 6.7, ‘
DTSC Review and Approval, and shall be implemented by Respondent(s). Any noncompliance
with the documents incorporated in this Order, shall be deemed a failure or refusal to comply
with this Order. '

6.22 Modifications. DTSC reserves the right to unilaterally modify this Order. Any
modification to this Order shall be effective upon the date the modification is signed by DTSC
and shall be deemed incorporated in this Order.

6.23 Time Periods. Unless otherwise specified, titme periods begin from the effective
date of this Order and "days" means calendar days.

6.24 Tepnination and Satisfaction. Except for Respondent(s) obligations under Sections
5.14 Operation and Maintenance (O&M), 5.15 Five-Year Review, 5.20 Financial Assurance,
6.13 Record Retention, 6.18 Liability for Costs, and 6.19 Payment of Costs, Respondent(s)
obligations under this Order shall terminate and be deemed satisfied upon Respondent(s) receipt
of written notice from DTSC that Respondent(s) has complied with all the terms of this Order.

6.25 Calendar of Tasks and Schedules. This Section is merely for the convenience of
listing in one location the submittals required by this Order. If thereis a conflict between the
date for a scheduled subimittal within this section and the date within the section describing the
specific requirement, the latter shall govern. [Include all scheduled submittals within the
Ovrder]. ‘
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10.

11,

12,

TASK
Identify Project Coordinator;
Section 6.1;

Identify Project Engineer/Geologist;
Section 6.2;

- Submit Monfhly Summary Reports;

Section 6.3;

Attend Site Remediation Strategy
Meeting; Section 5.1.7; [eptional]

Submit groundwater level
measurements;

Groundwater sampling results; -
Section 5.1.5; [optional)

Submit RI/F§ Workplan;
Section 5.2.2;

Submit interim screening and evaluation
document; Section 5.3;

Submit Treatability Studies;
Section 5.4;

Submit RI Report; Secti-:m 5.5;

Submit Baseline Risk Assessment
Section 5.6;

Submit FS Report;
Section 5.7;

Submit Public Participation Plan;

-Section 5.8;

SME Form 03
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SCHEDULE

Within [10] days from the date the Order
15 signed by DTSC.

Within [15] days from the date the Order
1s signed by DTSC.

Within [30] days from the date the Order is
signed by DTSC.

Within [20] days from the date the Order
is signed by DTSC.

First Monday of specified month.
Quarterly basis.

Within [30j days of the effective date,

As requested by DTSC.

As required during Site characterization or

. asrequested by DTSC.

Per approved RI/FS Workplan Schedule.

Within [30 days or as required] from
submittal of RI Report.

Within [30-60] days from submittal of RI
Report.

Within [40] days from the date the Order is
signed by DTSC.

November 1999




Submit and distribute Fact Sheets;

13.  Submit Initial Study and Checklist;

Section 5.9;

14.  Submit Draft RAP;

Section 5.10;

Submit Responsiveness Summaty;

Submit Final RAP;
comments.
15. Submit Remedial Design;
Section 5.11; '
16. Deed Restrictions,
Section 5.12; [eptional]
17. Submt Implementation Report;
Section 5.13;
18.  Submit O&M Workplan
Section 5.14;

Submit Remedial Action Review
Workplan; Section 5.13; [optional]

19.
20. Submit Emergency Response Action
Report; Section 5.18;

21. Provide copies of sampling, data, and

documentation;
Section 6.12;

Provide prior notice before conducting
field sampling;

22.  Maintain central depository of data,

reports, documentation; and

SME Foxrm 03

For projected or completed key milestones,
as specified m Public Participation Plan or

when requested by DTSC.

Within [30] days after approval of F§
Report.

Within [30] days after approval of FS
Report.

Within [10] days of closure of public
comment period.

Within [15] days of receipt of DTSC's

Within [60] days after DTSC's approval of

' the Final RAP.

47

Within [90] days of approval of Final
RAP.

Within [30] days of completion of field
activities.

Within [30] days of DTSC’s request.

Within [30] days before end of five-year
period.

Within 7 days of an emergency response
action.

Within [7] days of receipt of DTSC's

request.

Inform DTSC [7] days in advance of
sampling.

Maintain central depository for a minimum

of ten years after conclusion of all activities
conducted pursuant to the Order.
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23, Provide prior written notice 1o the ~ At least six months prior to destroying any .
DTSC before destroving any any documents.
documentation prepared pursuant
to the QOrder; Section 6.13.

6.26 Parties Bound. This Order applies to and is binding upon Respondent(s), and its
officers, directors, agents, employees, contractors, consultants, receivers, trustess, '
successors and assignees, including but not limited to, individuals, partners, and subsidiary and
parent corporations. Respondent(s) shall provide a copy of this Order to all contractors,
subcontractors, laboratories, and consultants which are retained to conduct any work performed
under this Order, within.[15] days after the effective date of this Order or the date of retaining
their services, whichever is later. Respondent(s) shall condition any such contracts upon
satisfactory compliance with this Order. Notwithstanding the terms of any contract,
Respondent(s) is responsible for compliance with this Order and for ensuring that its
subsidiaries, employees, contractors, consultants, subcontractors, agents and attorneys comply
with this Order,

6.27 Change in Qwnership. No change in ownership or corporate or partnership status
relating to the Site shall in any way alter Respondent's responsibility under this Order. No
conveyance of title, easement, or other interest in the Site, or a portion of the Site, shall affect
Respondent's obligations under this Order. Unless DTSC agrees that such obligations may be
transferred to a third party, Respondent(s) shall be responsible for and liable for any failure to :
carry out all activities required of Respondent(s) by the terms and conditions of this Order, .
regardless of Respondent's use of employees, agents, contractors, or consultants to perform any
such tasks. Respondent(s) shall provide a copy of this Order to any subsequent owners ot
successors before ownership rights or stock or assets in an corporate acquisition are transferred.

[Dispute Resolution: If the Respondent requests that the Order contain a dispute
reselution provision the following pmwsmn may be mserted into the Consent Order If
determined to be appropriate:]

6.28. I)J.spmﬂlic&olunnm The parties agree to use their best efforts to resolve ail disputes
informally. The parties agree that the procedures contained in this section are the required
administrative procedures for resolving disputes arising under thus Order, If Respondent(s) fails
to follow the procedures contained in this section, it shall have watved its right to further contest
the disputed issue. Respondent(s) reserves its legal rights to contest or defend against any final
decision rendered by DTSC under this paragraph. D1sputes regardmg DTSC billings shall follow
the procedures set forth in 6.28.3.

| 6.28.1, The Respondent(s) shall first seek resolution with DTSC’s assigned project
manager and unit chief, If the issue is not resolved after review by the unit chief, the
Respondent(s) shall seek resolution with the DTSC branch chief by presenting in a letter the
issues in disputg, the legal or other basis for Respondent(s) position, and the remedy sought. The
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branch chief shall issue a written decision with an explanation for the decision within thirty (30)
business days after receipt of the letter from the Respondent(s).

6.28.2. If Respondent(s) disagrees with the branch chief’s decision, Respondent(s) may
appeal to the Statewide Cleanup Operations Division Chief. To appeal to the division chief,
Respondent(s) must prepare a letter stating the reasons why the branch chief’s decision 1s not
acceptable. Attached to the letter shall be (a) Respondent(s)’s onginal statement of dispute, (2)
supporting documents, and (3) copies of any responses prepared by the project manager, unit
chief, and branch chief. This letter and attachments shall be sent to the division chief within ten
(10) business days from the date of Respondent(s) receipt of the branch chief’s response. The
division chief or designee shall review the Respondent(s’) letier, supporting documents, consider
the issues raised and render a writien decision to Respondent(s) within thirty (30) business days
of receipt of Respondent(s) letter. The decision of the division chief , or designee, shall constitute
DTSC’s administrative decision on the issues in dispute.

~ 6.28.3. If Respondent(s) dispute a DTSC billing, or any pari thereof, Respondent(s) shall
notify the DTSC’s assigned project manager and attempt to informally resolve the dispute with
DTSC’s project manager and branch chief. If Respondent(s) desires to formally request dispute
resolution with regard to the billing, Respondent(s) shall file a request for dispute resolution 1n
writing within 45 days of the date of the billing in dispute. The written request shall describe all
issues in dispute and shall set forth the reasons for the dispute, both factual and legal. If the
dispute pertains only to a portion of the costs included in the invoice, Respondent(s) shall pay all
costs which are undisputed in accordance with Section 6.19. The filing of a notice of dispute
pursuant to this Section shall not stay the accrual of interest on any unpaid costs pending
resolution of the dispute. The written request shall be sent to:

Special Assistant for Cost Recovery and Reimbursement Policy
Department of Toxic Substances Control

P.0O. Box 806

Sacramento, CA 95812-0806

A copy of the m*itten‘request for dispute resolution shall also be sent to the person designated by
DTSC to receive submittals under this Order. A decision on the billing dispute will be rendered
by the Special Assistant for Cost Recovery and Reimbursement Policy or other DTSC designee.

6.28.4. The existence of a dispute shall not excuse, stay, or suspend any other compliance
obligation or deadline required pursnant to this Order.]

VII. EFFECTIVE DATE

7. The effective date of this Consent Order shall be the date on which theis Consent Order
is signed by the Parties. : -
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VIIL.. PENALTIES FOR NONCOMPI JANCE

8. Each Respondent may be liable for penalties of up to $25,000 for each day out of
compliance with any term or condition set forth in this Order and for punitive damages up to

- three times the amount of any costs incurred by DTSC as a result of Respondent’s(s”) failure to

comply, pursuant to Health and Safety Code sections 25359, 25359.2,25359.4, and 25367(c).

Health and Safety Code section 25359.3 provides that a responsible party who complies with this

order, or with another order or agreement concerning the same response actions required by this

order, may seek treble damages from Respondent(s) who fail or refuse to comply with this order
-without sufficient cause,
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‘l' ‘ | IX. SIGNATQRIES
9. Each undérsigned representative of the parties to this Order certifies that he or she is

fully authorized to enter into the terms and conditions of this Order and to execute and legally
bind the Parties to this Order.

9.1 This Order niay be executed and delivered in any number of counterparts, each of
which whent executed and delivered shall be deemed to be an original, but such counterparts
shall together constitute one and the same document. .

IT IS HEREBY AGREED AND ORDERED.

DATE:_
' [Respondent]
DATE:
[Name)
Regional Branch Chief

Department of Toxic Substances Control

[Signature authority has been delegated 1o specific
Branch Chiefs to sign all orders and
determinations for releases or threatened releases.
However, an a site-specific basis, the Division
Chief, Deputy Director or Director may elect to

sign)
cc:  Site Mitigation Program
‘Headquarters, Planning & Policy
Office of Legal Counsel
. SME Form 03 . " November 1999
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S8TATE OF CALIPORNIA

CALIPORNIA ENVIRONMENTAL PROTECTION AGENCY
DEFARTMENT OF TOXIC BUBETANCES CONTROL

In the Matter of: ‘Docket No. flnsert Docket Number]

/ C‘haase tpe of Determination from
Determination Guidance below]

Heaith and Safety Code
sections [identify code sections

Jfrom QOption #] or Option #2
from Determination Guidance]

[Site name and address

N Vst Yl B Vatl Nt Wkt Td® Vgt St

DETERMINATION GUIDANCE: In selecting the type of Determination, the Project
Manager with consultation from the Case Management Team will consider the following:

| Option #1. a ubsta e e
(H&SC Sections 25358.3 (a) and 25355%5.5 (b)(3))

The Department will make an Imminent and Substantial Endangerment
Determination when an 1/SE Order is not appropriate and (a) the Department determines
that it is necessary o spend state funds at the site; andjor (b) the Department wants to
pursue civil action to obtain an injunctive order requiring the RP(s) to conduct a response
action or other court-ordered relief. (Use of this option requires that conditions at the site
indicate that an imminent and substantial endangerment may exist).

Option #2. : n ta T e ina
(HESC Section 25358.23 (a)) : .

The Department will make an Imminent or Substantial Endangerment Determination
when site conditions indicate that only an imminent or substantial endangerment may exist
{and an I/SE Order is not appropriaie), and the Department wants 1o pursue civil action to
obtain an infunctive order requiring the RP(s) 1o conduct a resporise aciion or other court
ordered relief. (Use of this option requires that conditions at the site indicate that an
imminent or substantial endangerment may exist).

I.W

1.1 gite. This [Use imminent gnd substantial endangerment if Option #1 was
selected or use imminent or substantial endangermen: if Option #2 was selected.  Refer 1o
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definition of terms] Determination applies to the site located at
[Location of the Site, including the County. Sometimes an address does nol adeguately
describe a site, if that is the case, a legal description or map is required, the following
language should be insented in this section: : |

"4 legal description of the Site is attached as Exhibit "

"A map showing the site is attached as Exhibit "

These options might be useful in a rural area where there is no streel address, the
property lines are not clear, or the site is less than the whole property] .

1.2 Jurisdiction. [The Projeci Manager, with consultation from the Case
Management Team, will select appropriate citation(s) from the Health and Safety Code
(shown below). Select citation(s) from Option #1 or #2] :

Option #1. gSection 25355.5(b)(3) of the Health and Safety Code
authorizes the Depantment 1o expend funds from the Hazardous Substance Account and the
Hazardous Substance Cleanup Fund without first taking the actions specified in Health and
Safety Code Section 25355.5(a), ¥f the Department determines that removal or remedial
action Is necessary at a site because there may be an imminent and substantial -
endangerment to the public health or welfare or 1o the environment, because of a release or
a threatened release of a hazardous substance.

ion 58 ‘the ty ¢ authorizes the
Department 10 take various actions when the Department determines that there may be an
inminent or substantial endangerment 1o the public health or welfare or 1o the environment,
because of a release or a threatened release of a hazardous substance.

Option #2, Section 25358.3(a) of the Health and Safery Code authorizes the Departmeni
10 take various actions when the Department determines that there may be an imminent.or
Substantial endangerment 10 the public health or welfare or 10 the environment, because of a

release or a threatened release of a hazardous substance.

II. FINDINGS OF FACT

The Department hereby finds:

2.1 Physical Description of Site: [De:scn'be.!he Physical feamres of the

Site relevant to the endangerment. This section is optional if the site’s endangerment is
adequately substantiated by either the "Site History" (Section 2.2) or "Substances Found at
the Site" (Section 2.3) or both. This section is used when there is some real Pphysical
attribute of the Site that relates to the endangerment such as: a fence that is not maintained
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and allows access 1o propenty. (Use separate subseciions numbered 21.1, 21.2, etc., as
needed)] :

2.2 Site History. | [Describe the major developmenis in the historical use of
the Site that are relevani 1o the endangermens. (Use separase subsections numbered 2.2.1,
222 etc, as needed)] . | |

2.3 fubstapces Found at the Site. The following substances
have been found at the Site: [Identify and describe the amounts, levels, andjor
locations of hazardous substances found at the Site. Describe any investigations conducted
by the Department or other parties (city, respondents, etc. ) and the dates of those
investigations, ‘and any sampling results from those investigations. Attach sampling data as
exhibits, if appropriate. Describe how each substance meets the definition of "hazardous
substance” set forth in Health and Safety Code Section 25316 (40 C.F.R., Section 302.4
contains the hazardous substances listed pursuant to Section 102 of CERCLA). Each
Project Manager should have a copy of this list. (Use separate subsections numbered 2.3.1,
2.3.2, ete,, as needed)] ‘

2.4 Health Effects. [Describe the health effects of each hazardous substance
Jound ai the Site. (Use separate subsections numbered 2.4.1, 2.4.2, etc., as needed)]

2.5 Routes of Exposure. [Describe the potential routes of exposure. (Use

.tepamte subsections numbered 2.5.1, 2.5.2, etc., as needed)]

2.6. Population at Risk. [Describe the threat to public health and/or the
environment. (ie., specific information regarding direct human contact or exposure and/for
direct exposure of endangered/threatened species or threatened environment; include
estimated numbers and specific locations. Use separate subsections numbered 2.6.1, 2.6.2,
elc., as needed)] L o

III. o] I W

3.1 Each of the substances listed in Section 2.3 is a ‘
"hazardous substance," as defined by Health and Safety Code
Section 25316, and has been found at the Site.

3.2 A "release" or threatened release of the hazardous
substances listed in Section 2.3 has occurred at or from the
Site, as défined by Health and Safety Code Section 25320,

3.3 The actual and/or threatened release of hazardous
substances at the Site may present an imminent fand/or] substantial
endangerment [Use imminent gnd subsiantial endangerment if Option #1 was selected, or
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use imminent or substantial endangerment if Option #2 was selected. Refer to definition af '
rerms] te the public health or welfare or to the emvironment.

IV. DETERMINATION

4.1 Based on the foregoing findings of fact and conclusions
©f law, the Department hereby determines that remeval or remedial
action is necessary at the Site because there may be an [Use
imminent and substantial endangerment if Option #1 was selected, or use imminent or ,
substantial determination if Option #2 was selected. Refer to definition of terms. ] te the
public health or welfare or to the envirenment.

DATED:

[13]

o [Signature authority has been delegated 1o specific
Branch Chigfs 1o sign oll Orders and Determinations for

releases or threaiened releases. However, on a
site-specific basis, the Deputy Director or the Director
may elect 1o sign]

cc: Site Mitigation Program
Headquarters, Planning & Policy

Office of Legal Counsel
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s @ YEDERAL SUPPLEMENT

ADPMCAF or EPA untd toe hawa in the yeat'
1o slart the work. Sormw erceioa of the cap
hoa resultad The partiss agree that repair
“of the eroaion and placement of topaoll and
pran s decbrable. v addition, installstion
of clay intercept walls ot the porth and east
bexciaries of the Rassor-Hill Landfill Ares
b sow bap approved by EPA and
ADFCAE and s viewsd ma dasirable by
Hermules and Vertae,

The fipal ares of eoneern on pite in this
proceading involvas the plasement of moni-
toring wells  Bevera] wels have already
bern dug and some samples reporiad. EFA
and ADFCAE daire sdditional wells and
. mmplea. However, ADPCAE has taken the
powition that these additiona! wells are not
Decexary a0 far & the relief wught by the
prelimipary injunction is concerned.

The avidence regarding dicxin levels off
the plant site contrasts sharply with the
evidence vegarding samples taken on site
" The evidence indicates that there b 5o diox-
iz jn the water in. Rocky Eraneh Creek,
Bayou Meto, or the effloent from the Jack.
wonville mwage trestment plant. There b
evidence that dioxin is prwent in the bow
parts per trillion ("ppt™ kevel in sxdiment
ir Recky Branch Creek and Bayou Mato,
and iv wudge in the Jacksonville sewage
treatment plant. This evidenct b eonaiat-
#n1 with the expert lestimony that dioxin is
highly inscluble in water and binds tightly
to clay, There b sl evidens thet aome
fub and other aquatic life in Bayou Mets
have bioesrumulstad diczin 1o level op to
000 paris per trillion o

The partim vigorowly dispote the signifi-
eance of the dioxin levals obaerved off nite,

as wall & Uw fmoe of when the dioxin

origiatel. The government parties
presented axpert withemss whoe theorized
abogt waans by whish the dioxin found off
site soyld have been trangporisd from the
Varias aita, namely by storm watsr run off,
airborpe dust particlm, and volatllmation,
The main thrust of this tastimony was to
mpywi that all dioxin prevantly found on
the Verwc plant sits was bikely o encupe
fato the environment rapidly if action was
Bot taken immediately.

 FINDINGS OF FACT

1 The location of e b thih am
(“Vertaz sita™) bs a2 approximataly K-eery
st jocatad in Jacksonville, Arkarsas On
tha sits b & plant which has boah piad for
the marufactors of chemioals sinew approxi-
mataly 1048

2 Prior to IME, the Vertae sits wae
wend 3 & munitions factory by the Usited
Bt Government. In 1048, RaasorHil
Corporation seguired the Vartar sits. Rap-
st Hill manufactyred and formulatad vari-
oo pasticides and herbicides, and in approx-
kmately 1556 bagan to manufarture 2,45-T.

8 Ino lats 19¢1, Rervulem, Inmcorpoemted
("Herevle™) amquired the Vertaz she and

- Tembined in posepion of it until October 1,

1571, Herule manuofactured herbicide in=
eduding 24-D and 24.5-T, but did st man-

‘wiacture or formulate insecticides.

4 A of October 1, 1571, Hercula lassed
the Vertae site to Tramvasl, Incormratad
(“Transvaal™) and exruin individuals under
Ar agresinent marked as Defendant Herew-
b’ Exhibit No. 1. This lease provided in
part: o

6. This Lanse b made on the exprem

eondition that the lased premiss shall

be used only for maintaining end operst-

ing a plant and facilities for the manufse- -

ture of phencxy berbicides and in full
wccordance with all applicable baws of
requiations eoncerning the operation of
the plant, including the disposal of wastas
therefrom, and thw sale, delivery and um
of preducts made therein

£ Hercule has not been in pomemics of
eontrol of the Vartac sits gipen October 1,
wn

§ Transvaal, through & sarims of oorpe
s reorpanizations has become Sefendant
Vartac Chemical Corporation (*Verta™)
and, pursuant to stipulstion, Verta
Truuvaal are eonsidersd the same carpors-
tion. °

7. On October 1, 1976, Transvaal per
thased the Vertar site from Hereuls, snd
Vartac, Tranivaal’s suocessor, js the prasent
tithe holder. '

AFPPENDIX IIX




UNITED STATES v. VERTAC CHEMICAL CORP.

. 1L Dioxin bicscromistes i2 tiw theom
of plasts asd snimals
12 Diexin has Jow mlchility fn water,

bot an affinity for sol and lipida -

12 Dioxie b wolatle in air in the pres-
et of particulsts matter,
M. Dioxin has beer thown 1o be earcine-

gene, wratopenic, falotexic and muagenic

in asimals in conoentrations in the parts per
trillion (ppt) mage It i suspectad byt not
proven 1o be & carcinogen and terstogen in
homass, ‘

I8 There @ presently no knows mfe
detactable level of dioxin in the enviton-
ment, using currently svailable, methods of
detaction, but 2 1979 EFA Science Advisory
Pane! Report sates that there are 8o ob-

-mervable ¢ffects (NOEL)} with 0001 micro-
grams par kilogram of body weight

16 BRamples show that quantities of di-
oxin, harbicides, phencls snd other many-
facturing wastes are praent on Uw Veru
nita :

17. Dioxis and other manufacturing
wastes ean and have byen transportad off
the Vertas site on dust, by the action of
surfset water, Uy infiltration of groundwa-
1ar inte the landfill aress and squalization
basin are and when people and squipment
move te and from the Vertar sita

18, Sumples phow that dioxin has besn
tramsporied off the Vertas sits inte fish and
sediment {n Bayou Meto, and also into the
Jacksonville sewage treatment plant

57

a) Resper-Hil Landfill Aven:
b) Eercule-Trasevial landf! ares and
“sld barrel sorsge sm™;
" o) The equabimtion basis feall sad e
therefront
20 Whils it ban bein knows for some
tims that dicxin was falrly toxic, 1t hai only
mmﬁmummmm

Iacture tricki pol op the Vertac
site. Tha still bottoms e either stored in
monjtored harrel or are burisd bansath the

to 550 parta per billion (*ppb™). This dioxln
most probably came from the substans
storsd in the barrels leaking ontp thw
ground.

4. The EPA Scienes Advisory Panel -
lievas that the “po obstrvable affect laval®
(NOEL) for diexin is 0.001 micrograms par
kilogram (ug/kg) of body weight per day.

8. Mthough divxin has been feand in
the sediment of the eocling pond, tast ve-
sults of the water being discharped from
the cocling pond contained no detectable
diexin.

. The higheet soncuntration of dioxin
found in U sedignant of Rocky Rraneh
ervak on the plant sita ia 1080 ppt

27. Dioxio i found further dowmtraam
in Recky Branch Cresk at levals up to S84
PPt
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the exeeption of one fmding of
the evels of dioxin b e sedic
h;wﬂmnnpnlyupuw

1

wilEn B
2

. Therr are Egrifieant leveh of dicxin
in the pdiment in the squakcation
and Jazipenville Sewage Treatment

E!E

2. Dioxin has very Iitthe, if any, solubil-
ity in water. Altbough Httle is knowr

abogt the vaper prassure of diozin, the qvi-

dence indicates that it has jow wvelatllity.

3. Most if not all of the buried dioxin
i the Hocules-Traruvaa! Landfill ares &2
i twluene stll bottorms which penerally
bave s consistency like tar, piteh, or o rub-
ber ball,

£ On Jone 15, 1975, following meel-
 ingy betweer pepresenlatives of Vertae
EFA, Hervule and the Arkansas Depari-
ment ¢f Pellytion Control & Ecology, the
Suste agency imuwed an adminiyuative Or-
der directing that certain procedures be
taken oh the plant xite a8 an interitm mess-
ore 1o prevent further discharge of coptam.
inants inte the environment Vertas
agreed o the terms of the Owder, which
were subtmiantially (1) that the wasie con-
wined in the shove-ground barm) norage
ares would be invenioried, redrummed
where meceniary to prevent heakage, and
removed to 3 roofed, secured kioTage area
. pending fina! disposition: (2) that Uw ases
med for the mbove-ground barrel morage
ares would, after removal of the bameks to
the mew siorage ares, be delineatad, the
kighly contaminaued wastewater and woibs
removed and the remaining surface of the
ground coversd to prevent surfase runefl;
(3} that pampling and analytical activities
were 1o be podertaken on and off of the
property, and engineering stodim done of
the pilant site; (4) the: the underpround
buria] aress were o be delineated, dike
eomatructed to divert sur{ace water away
from thome areps, and the ares were to be
capped by ah impermeable covering W pre-
vent infiltration. Vertar was alse 10 main-
win and provide the State agency and EPA
with eertain records regarding its activities
in eomplying with this Order and medical

mrmmm

vecords regurding s activitis in complying
mmmmmmnﬁdm
ployem, and wpgrade employse wytipment
and mfety mestrm.  Certaic Gmetablo
were wiablished for the eompletios of anch
portion of the Order. Vertas contends, the
Etatr apency agrems, and the Court finda
that Yaria: hay substantially eomplied with
the tarmy and provigions of the Order,

8. The me of 24-D » of prest mpor-
tance to the prodoction of rioe in Arvkapsas
and shawhere : .

M. Vet puanucisctores a pubsantia)
portion of the Americas predoction of 2.4~
D. lu importstion into the United Statm
from foragn source s permitied

CONCLUSIONE OF LAW

1] We naad book oo ferther thas our
own Coum, of Appeah o find the guideline
fer the imunnce of a preliminary injunetion
in thi» cape. Reverve Nicing Ce. v. Envi-
ronmeatal Frotction Ageeey, B) T2 452
{8tk Cir. 2975) is one of the mont ignifian
decisions in the finld of environmental law,
In that ease the oourl er banc veverssd
wome upects of & preliminary injmmesion
fsved by Jodpe Miles Lord cloming Re-
serve's plant located on the ghormy of Lake
Buperior, bacause of the discharge of taso-
nite “tailings” inw Us iake and ambient
nir. “The tria! court. siot having any proof
of netual harm, was faced with » comidern-
tion of 1) the probabilities of sny beaith
harm and 2) the consequance, if any, shoyld
tht harm sctually occur” Jd wt B19, Just
as in Reerve there exirt in the present
et oo prood of actual harm pustained from
the escape of dioxin from the premises of
Vertat, There b proof that a mumber of
Verta: empioyss did develop chiomene 8
skin pathology, after o “blowout™ at the
plant weveral years ayo. 1 by been son-
osded that Vemas has instalied modifioe-
thome o prevent 3 recurrene of suck an
event in the future. The guestion present-
ol here i whether dioxin v wow smaping
from the Vermar premisss in wufficient
quantities 10 justify n preliminary injune-
tien. On the record, thw beat that can be
said i that the existanee of dioxin in the
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UNITED STATED v, FRICE
T, Y

NJ. tor Prics defendants.

Jehn P, Banch, Jr. Archer, Greiner &
Rasd, Eaddonfuld, NJ., for AGA defend
ARt

BROTMAN, Dintriet Judge
Por fundamestal and desply rootad pay.
chologieal Feascnt, a4 well A8 mote moDdane
pilitarias sonaidsrations, it ia charpstaristit
of man to bury that whick he fears and
wishes to Fid himaslf of. Iy the past, this
sngrained pattarn of budavior has genarally
mhr-nh-ud.hd-d.luomnu
ML 1o rerioes to tbe surth U sobrtancs
he had removed from i In today’s indos-
trialised waslety, hewever, the youtise prae-
thw of berying highly toxic chamion wate
hae vl in perloos threats o the envi-
roument and to poblic bealth. e Nota,
L The svw vt i tunk te soorgeye for
priapommd

O govermmait e the Ussoogh
Sndings th they mianitiel. Tl wers -

AFPENDIX IV
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Az Asalysis of Common Law aad Batyiry
Ramedies For HEamardous Wasts Injuria, 13
dungurn

FINDINGS OF FACT

1 The Partim and Their Ralation io the

Litigution .

1 Plaintiff @ the United Sute of
Amarics, seting on behalf of the Admini-
teator of the -Eovirvamests! Protaction
Ageney (TPA)

£ The Atlastie City Municipal Utdlities
Authority (ACMUA) bas intervened » &
plaintiff, The ACNUA ews the Atlantie
City Watasr Department, whish mpplim
watar to spprorimataly 10,000 domestie,
sommercial aid public wews in Atlaatis
City. Tie syran sootalte approzimataly
10000 eonmactions aod relies wpon both s

aal of the snmmplary fahise i whish G
grversimnt has promsted this s

W
0
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AFFENDIX IV

UNTTED STATES v. FRICE
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2. Severs] boresms withis DEP, i
gluding the Buress of Sotid Wasts Manage-
. mant, would review sach appliation for
srtification and the acoumpanying engi-

_i.
E
:

_-ﬂnhn’mdu

35 PEDERAL SUPFLENENT

applicstion to resew b parmit urtil Pobrs-
ory 11, 1972, and be never received & pormit
o opurata for the puriod of Jome 50, 171 4o
Jusa 30, 1972 Prica'y Pebrviary applisstion
wm prozpied by & DXP. letter of Jumary
85, 1972, which sotifiad Pries that ke had
W mary ks
pormit and threataned lagel action I be did
aot promptly fDe meh sa appiation.

1. 1s his Pabruary 11, 1972 applimtion,
Price, for tha first tima, sought perzision
to acorpt and disposs of Bquid and chemics)
wartas st the adfill During this paricd,

Price was aocepting incressed quastitio of

slamnicnl waston

8 hr-pu-uhi-'unlhﬁn.h
June 30, 1972, D.EP. grastad Charim Pris
s mrtifimta subject to the sonditions that::

. .No liquid or soluble industrial wests,

perahemioml, wasts olls, sewage slodge.
. or septic tank wostas ahall be yuowived for

dispeme! st this sta -

Obwervation wall(s) shall b soewtrocted

for monitoring groand watar eooditiess

m latar than six () menths from the

data of iwuance of the Certificats of Reg-

tation. Said shearvation wall(s) shall

ba sonstrocted somording to stamdards o8-

tablishad by the Department of Enviroo-

wantal Protection.

%, Daspita the sbovs YHmimtioms
Clarie and Carl Prics continpad to aoowpt
and disposs of signifioant quantite of
shezica! and liquid wames 8t the

3}

k
i
8

i

I
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UNTTED BTATES v, FPRICE _ 1081
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48. " Kamsorcaki wa sot directly responai.
ble far permit violatiors apd sftes would

- ool be familiar with the tarms of & andfill’s

permit. He was awarm, howaver, that Ut
July ¥, 1972 permit imved to Prios prohib-
itad chwmicn! dutmping at the Landfil),

servation nf chrmical dumping at the hand-
1l w kiv supuerion in the Buran of Solid
Waste Maragerest ot DEP, DEP, ook
o artion to Flop the dispoasl of chamical
wartas o the ndfill

4k Afier November of 1972 o shemi-

. ea! wastm wwre disposed of at the landflll,

altbough it tostinusd j» eparstion.

|
|

tivn, there are approximately 36 private
walls in the vidinity of the landfill,

BY. Oz December &, 1979; April 5-10,
190, August 26, 1000; October 8, 1060;
Novambwr €, 1980; Ducmbar 30-11, 1980;
Javuary 21, 1981; and Jeouary 38, 1981,
siployems of LP.A and membeny of the
Fiald Invastiputive Taam (FIT) (smployess
of Fred C. Hart Asociates) sollectad water
maply from monitoricg wallh kboatad en
and areand Prim’s Landfill aad from pobs
b and privats water wulls in the vicinity of

“the landfill, Thes samples were sollected

'APPENDIX IV
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1082 £33 FEDERAL SUPPLEMENT

roosdwaler:
L DLY Wall ¥} i sy iuwmdery of tie unkfill)
tmmplel o ApD -3, BNR)
. Al seses AN them W
Yoyt Chiarble  oea e wen WG
L1 dehieestiee o~ SR Gem WHE
Ll ... © b v WHC
T EPA Woll & 0 CRAD laet s of the nmifil)
e dn Dt 1L, 300)
Oveien . ..., e WO
Torwhire o 7 i WC
L dahereihaty ... R e WO
& Duws Webl (# 41) 00 e s af mvibowt
e ol aifil) .
timinplel wy Novmminr §. W) .
e appaa 1 e W
Bkt ghinrhls ... N s WOC
Arambs .. 4 am WOC

4 Ople Wais Wall (# 1) (LA fax werieymribul of
Inadi} ‘ .
gl o Pevenia i )

N - - WY
Bty shivkls .. B tew WG
Al ey, e Y

At-:hufthllhndt-.uwm-

sontaminants wers aleo found. In addition,
mary of the other st Larisd wle ywvasled

signifieant yvels of the above mmpounds &

wall e & varisty of other motals, shloriaat-
o} hydrosarions, and sthar shamios! mo-
axipants, many f which wers presest ha
smconts graatly i exems of the Waler
Quality Criteria. '

have besr commeonly asd i industry sloee
the 1080's Thwe shiorinated krydressrbons,
in particular, gre poorly dagraded by mato-

wirntad - that many of the
!nadhthpwﬂvﬂrnhllﬂ.:
vidizity of the land®ill are hasardows ¥
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UNTIED STATES v. PRICE 1

AFFENDIX IV

G e B 7 Supp. MBS (1K)

mrircapent and t» bumas heghth  Par
wxaaple, _ ‘

(a) arwwric i o highly toth metal s an
ertablabed hiinsd servisoges;

() sadmimm b 8 highly tarie motal xad a
sperisd srolvogen fa mas sad b ewn
o be tarstogenic i aximal; -

{s) Tead b x toxic metal aad soapuated of
boing wrcoogenic and lentageaic in be-
s

(8} bezmene b & priveiegn dartvad kydro-
wrbos, which b kighly tozk w0 wall = &
potant sareinogen and tarwingwh: .

) trichlorometinne (shioroform) s kigh-
by tozie and a peprised movizogen ad
niogv;

() vinyl shloride s & toxic halogwnated

hydrocarbon, which s swreinogenic and sos-
pecied of baing motagenic;

(g} 13 Sehlororthane b » tork chlorinat-
ad hydroourbon, which i sospactiad of baing
e esogunic axd tarstopenic.

AD of the above ssprmncs have bess dis-
ignated as bazardous waris and hassrdouy
weyts ponstitoents under publisbed EP.A
regulations, 40 CTR. 4§ 26111 3ELM and
Appandiz VIII, spd are soptamisasts with-

I te maaning of 42 UB.C. § M00N(E)
Many of the cthar chemics] waites smanst-
ing from thw landfill wre knowsn to be toxie
and are krown or supecisd sarvinogems
and- waratoguns,

57. Given the many sontaminants that
have bapt identifind iz the proundwatary
sccTounding Price’s Landfill and the extant
of contamination found, tha v of walls in
the immadists area of the landfill b Lkaly
to cmats grave hazards 1o buman haalth
The pramps of & sigrificast sumber of
- theme coraminants in public deisking waler
wipplis i & quantity sxsesding EF.A
Waixr Quality Critarh would prasent an
a2tremely swioos peblic bealth problam.
Indesd, the prasees of axy ebd of thase
scotaminants t6 b amscnt sgnifesstly
axoms of the ralevan! eriterion would be 8
mwrbow shtostion.

i
Ppi-

YL Geokpdrokgin! Fadings

A Grooadwate hpdrelogy o gely-
i study the sharestar,
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an arma sontaining wir, water, and esrth

moves downward. This region b ealled the

called the “mtarated sone" The boundary
betwasn the onmtyursted snd sstureted
sones is referrnd to ma the “watar table”

€& Sstursied geclogic depositz ma e
broadly divided inte watar ynlding aad
water mtorstsd bol wsyelding depouits,
which are referred to rexpectively m aquk-
fars and confining beds Aguifey, which
may svver large aress, e charwrtarined by

the fren movenwnt of w:an through the
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walls may extend s far wert ;0 EF.A wall
# X, whach is 2500 font sast of the landfill

To Betwsen the Lsdfl] xnd the AC-
NUA walls, thare &s g0 indication of & geos
Ingic mmfining tarrier is the ppar 200 fort

- of the Cohanswy Agquifer. Thus, thare fs

nothing to bmpde the flow of sbtaminanta
toward thom ACHUA wilk that dmw
walsr from deplie lem thas 100 feet

T Thare b evidenss of » oliy safixing -
bl wnder Price’s Lasdfill at a depth of
approtimataly 130 fest (100 fert mess
lrval)l That glay layer » approximately 40
. foot thick It is pomible that this elay laper

it
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somprised af fiftsen wulls and » Pemrevolr,
Walls # £.3.4.7,8,9,10, 11, 12 and 13 wre
eparating walls, which draw water from the
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TO: Site Mitigation Program
ATTN: Planning and Policy Unit
400 P Street, 4th Floor '
P.0. Box 806
Sacramento, California 95812-0806

FROM: [Insert‘yaur name)

APFERDIX v

SUBRJECT: changes‘and/nr Corrections to Model I/SE Determination and

Order (SM #53-1)

In using the model I/SE Determination

and Order boilerplate,

I noticed that the following changes and/or corrections should

be made:

Page(s):
Section #'s:

Change/Correct to read:

(Attach additional pages if necessary)
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