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POLI CY AND PROCEDURES FOR SI TE M Tl GATI ON COVPLAI NTS FOR
PENALTI ES

DOCUMENT #EO- 93- 014- PP

PURPGOSE

Thi s docunent describes the Departnment's policy and procedures
for inmposing penalties for violations of Remedial Action
Orders and | mm nent and/or Substantial Endangernent Orders and
for rel easing hazardous substances to the environnent w thout
noti fying the Departnent.

AUTHORI TY

In 1992, the Legislature passed SB 2057 (Stats. 1992,
Chap. 1344), establishing a penalty of up to $25,000 a day for
viol ating Renmedi al Action Orders and | nm nent and/ or
Substanti al Endangerment Orders (Health and Safety Code (HSC)
section 25359.2). The bill also created a penalty of up to
$25,000 a day for releasing, or allowi ng or causing a rel ease
of , a hazardous substance into the environnment unless the
person who allows or causes the release notifies the
Departnment and conplies with any cleanup order (HSC section
25359.4). Both of these penalties nay be inposed
adm ni stratively, pursuant to HSC sections 25359.2, 25359. 3,
and 25359.4, or in a civil action. Assenbly Bill (AB) 2061
(Stats. 1993, Chap. 1184), anended HSC section 25359.4 to
require the property owner and any person who rel eases or
causes a release of a "reportable quantity” to nake a written
report to the Departnment within
30 days of discovery.

POLI CY

The Departnment will exercise its authority to inpose penalties
in a fair and consi stent manner in accordance with this
docunent .

There is a duplicate HSC section 25359.3. Proposed cl eanup
legislation will renunmber this section.
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PROCEDURES

The format for issuing adm nistrative conplaints for penalties
is found in Attachnent 1. The procedures for determ ning
penalties are on pages 3 through 12.

ROLES AND RESPONSI BI LI TI ES
| . Regional Site Mtigation Branch
A. Drafts the conpl aint
B. Prepares supporting docunentation
C. After approval of conplaint, issues conplaint on
signature of Branch Chief (refer to Managenent Meno
#EO- 93-022-MM "Authority to Issue Site Mtigation

Docunent s")

D. If the conplaint is appeal ed, provides technical
support needed to litigate the case

E. Negotiates and recommends settlenments to Deputy
Di rect or or designee

F. Oversees return to conpliance

G Notifies the Accounting O fice and provides a copy of
t he conplaint setting penalties (with approved
settl ement nmeno/order signed by Site Mtigation Deputy
Di rector or designee)

1. Headquarters Surveillance and Enforcenent Branch

A. |ssues docket nunbers, tracks cases, and nmai ntains
docket | og

I11. Headquarters Site Mtigation Program
A. The appropriate Site Mtigation Branch provides

techni cal support on conplex issues of statew de
significance

Managenment Meno #EO 93-022-WMM (fornmerly #92- SM2) becane
effective September 1, 1993. Per the request of the
Departnment's Executive O fice, all guidance and policies and
procedures issued since July 1, 1992 have received a new
docunment reference nunber.
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B. Deputy Director signs, or delegates authority to sign,
all settlenent agreenents

V. Office of Legal Counsel

A. Provides support in drafting conplaints and revi ews
and approves proposed conplaints

B. When a case is appeal ed, provides | egal counsel either
directly or through the Ofice of the Attorney General

C. Provides support in settlenent negotiations
D. Drafts settlenment nmenos/orders

V. Accounting O fice
A. Receives paynents

B. Notifies the office issuing the conplaint when a
paynent is not received, as required by a conplaint or
settl ement order

C. Notifies Regional Site Mtigation Branch when paynment
IS received.

PENALTI ES

A penalty of up to $25,000 is authorized for each day
violation of an order continues and for each day a rel ease
continues without notification to the Departnment. Penalties
shoul d be determ ned by the Case Managenent Team (refer to

O ficial Policy and Procedure #90-7), with consideration given
to the specifics of each situation. HSC section 25359. 3(b)
requires that the follow ng factors be taken into
consideration in determ ning the amobunt of the penalty:

The nature, circunstances, extent, and gravity of the
violation, the violator's past and present efforts to
prevent, abate, or clean up conditions posing a threat to
the public health and safety or the environnment, the
violator's ability to pay the proposed penalty, and the
prophylactic effect that inposition of the proposed
penalty will have on both the violator and on the

regul ated community as a whol e.

| bi d.
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These factors can be divided into two groups:

Those associated with the violation, and those associ at ed
with the violator. Both sets of factors play an

i nportant role and nust be considered to ensure that the
penalti es assessed are | arge enough to deter future
violations and at the sane tinme are consistent and
equi t abl e.

The first set of factors, those associated with the
specific act or om ssion, ensure that the penalty is
appropriate to the violation. These factors are (1) the
actual and potential harmto public health or safety or
the environment and (2) the extent of deviation from
requi renents. The Departnment deals with a wi de range of
situations, both in the nature and inportance of the
requi rement involved and in the degree of the violation
itself. Therefore, the Departnment classifies the
violation as mnor, noderate, or major, depending on the
actual or potential harm and the extent of the deviation
of the violation. These classifications are incorporated
into a chart so that the nmultiple factors can be

consi dered sinul taneously.

Once the base penalty for a violation is determ ned, the
Departnment considers the second set of factors, those
associated with the violator. The base penalty my be
adj usted up or down, depending on cooperation, intent,
enforcenment history, inability to pay, and prophylactic
effect.

Finally, the penalty is adjusted upward to the maxi mum
if necessary, to deprive the violator of any econom c
benefit gained fromthe violation.

Factors Associated with the Violation
A. Step A. Determ ne actual and potential harm

In this step, the Department will consider the actual
and potential harm associated with a rel ease or
violation. The Departnent concentrates on the
potential for harm associated with a rel ease or
violation, as well as the actual harm Potential for
harmis a better indicator of the seriousness of a
rel ease or violation, since the existence or |ack of
actual harm may be the result of good fortune on the
part of the violator. It is the policy of the
Departnment not to reward these violators by assessing
| omwer penalties if there is no actual harm
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In selecting the appropriate harm category, the
foll ow ng should be consi dered:

1. Characteristics of the substance(s) involved as
they effect the threat to public health and the
envi ronnent (e.g., degree of hazard/toxicity;

t hreat of explosion or fire; and/or nobility).

2. Amount of substance(s) invol ved.

3. Specific situation. Exanples of specific
situations are:

a. Is human life or health threatened? To what
extent?

b. Is animal life threatened? To what extent?

s the environnment threatened? To what extent?

(@]

d. Are potable water supplies threatened? To what
extent?

®

I s groundwater or surface water threatened? To
what extent?

f. Are beneficial uses threatened? To what extent?
g. Can potential damage be prevented?
4. Rel ease:
a. Failure to report a rel ease;
b. Late reporting of a release; and
c. Intentional failure to report a rel ease.
5. Violation or nonconpliance with an order:
a. Failure to conmply with an order

b. Failure to conply with a requirenment of an
order;

c. I nadequate deliverables;

d. I nadequate work activities (e.g., workplan or
field activity);
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e. Late deliverables;
f. Late field activities;

g. Failure to foll ow approved workpl an or
techni ques (e.g., not conducting required field
wor k) ; and

h. Conducti ng unaut hori zed/ unapproved work.

6. The degree of potential harmfor the previous five
categories are defined as follows:

M NOR: The violation or release represents a | ow
potential for harm

MODERATE: The violation or rel ease represents a
noderate potential for harm or the
i kel i hood of harm from nonconpliance is
not hi gh.

MAJOR: The violation or rel ease represents a
maj or potential for harmto human health
or the environnent, and/or the
circunmstances of the case indicate a high
potential for harm

B. Step B. Determ ne the extent of deviation from
requi renents.

For any release or violation, a range of potenti al
nonconpliance with the subject requirenment exists. In

ot her words, a violator nay be substantially in
conpliance with the requirenent, may be totally out of
conpliance with the requirement, or may strike a point in
between. Only the action or inaction constituting the
violation are considered at this point; not the
violator's intent, enforcenent history, etc. The extent
of deviation fromrequirenments is classified according to
the follow ng definitions:

M NOR: The violator's action or inaction deviates in a
m nor respect fromthe requirenment or order,
but the nopbst inportant provisions are net. The
i ntention or purpose of the requirenent or
order is achieved nearly as intended, but not
quite as well as if there had been no
devi ati on.
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For exanpl e:

(1)

(2)

(3)

(4)

MODERATE:

A Responsible Party (RP) is ordered to erect
fence and post warnings at a hazardous
substance site. The RP installs a fence but

del ays posting warning signs, claimng that the
signs woul d adversely affect business
operations. The RP eventually posts warning
signs 90 days after the order is issued.

RP fails to submt required groundwater
nonitoring reports or other deliverables as
specified in an order issued by the Departnment
and does not request an extension. The
groundwat er report or other submttal is nore
than 30 days late. The RP routinely submts

| ate reports.

RP submts an inconplete renpval action

wor kpl an or other deliverable wthout

expl anation or prior approval. The RP
routinely submts inconplete reports and/ or
ot her deliverables.

RP undertakes a m nor renoval action (e.g., a
removal of |ess than 100 cubic yards of soi
with contam nants of minor toxicity or smal
amounts) or field investigation w thout prior
notification and approval by the Departnent.

The violator's action or inaction clearly
deviates fromthe requirenent or order, but not
to the extent that the intent or purpose of the
requi rement or order is inmpaired significantly,
even though there has been a cl ear deviation.

For exanpl e:

(1)

(2)

RP is ordered to erect fence and post warning
signs at the site. The RP delays installing
the fence and eventually installs a fence (per
the fence and post requirenents). The RP posts
handwritten cardboard warni ng signs.

RP is ordered to submt a renmpval action

wor kpl an prior to renoving visibly contam nated
soil froman area adjacent to a stream The RP
conpl etes the renoval action w thout submtting
a workplan or notifying the Departnment. No
Departnment oversight occurs, but an engineering
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(3)

(4)

(5)

MAJOR:

firm provides an adequate report of conpletion.

RP conpl etes a renoval action of significant
gquantities of contam nants (greater than

500 cubic yards) wi thout submtting a renoval
action workplan or seeking the Departnent's
approval. However, the contam nated materials
were properly transported and di sposed.
Depending on the toxicity of chem cals
(regardl ess of the proper transportation or

di sposal ), this may constitute a major

vi ol ati on.

RP begins a renoval action using an alternative
technol ogy without notifying the Departnment,
and wi t hout the Departnment's review and
approval. There exists a potential for
generation of nore toxic substances. Depending
on the toxicity and actual generation of toxic
substances, this may be a major violation.

RP fails to inplenment the Department's
requi red/ approved renoval action. The RP has
been granted extensions and continues to del ay.
Dependi ng on the urgency of the renoval
action, this could be a major violation.

The violator's action or inaction deviates from
the requirement or order to such an extent that
the requirement or order is conpletely ignored
or none of its significant provisions are
conplied with, and/or the intent or purpose of
the requirement or order is not effectuated
because of the deviation.

For exanpl e:

(1)

(2)

(3)

RP fails to adequately prevent public access or
ot herwi se minim ze potential exposure (e.g.
erect a fence neeting the Departnent's
specifications and post visible warning signs)
to a hazardous substance site |located in a
densely popul ated residential area.

RP i nmpl enents an alternative final renedia
action prior to the submttal of the Renmedi al
Action Plan to the Departnent.

RP renoves a significant quantity of
contam nated soil (greater than 500 cubic
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yards) w thout the Departnment's approval and
oversight to conceal a previously unreported
hazar dous substance rel ease. The contam nat ed
materials are inappropriately containerized and
transported and/ or disposed at a nunici pal

| andfill.

(4) RP fails to inplenent the Departnment's approved
Remedi al Action Plan's final remedial action.
RP has been granted several extension and
continues to delay inplenentation.

(5) RP attempts to conceal areas of contam nation
by capping with asphalt or renoving surface
evi dence. Depending on the extent of
conceal nent and the RP's intent, this may al so
be a crimnal action.

(6) RP is ordered to provide an alternative
donestic water supply to 50 residences whose
private wells have been contam nated by the
site. The RP fails to provide an alternative
wat er supply as ordered, and the Department is
required to provide and pay for water service.

Sel ect the appropriate category for extent of deviation,
e.g., mnor, noderate, or mjor.

C. Step C. Determne initial penalty amount from penalty
chart.

Find the section in the Penalty Chart (next page) that
corresponds to the categories of potential for harm and
extent of deviation in which the violation has been
classified. Select an initial penalty anount fromthe
penalty range found in the selected penalty cell. Unless
evidence indicates that there is a need to raise or |ower
the penalty, the m dpoint of the range should be used.

D. Step D. Determine nmulti-day penalties.
Mul ti-day penalties should be assessed:

1. As a financial incentive for com ng into conpliance,
or

2. VWhen a violation poses a mgjor threat of harm and
continues for nore than one day, or

3. VWhen a violation constitutes a major deviation from
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requi rements and continues for nore than one day, or

4. To ensure that the violator will not benefit
econom cal ly.

Ful | multi-day penalties should not be assessed in cases
where multi-day penalties would be too large to be
reasonabl e or fair.

Sone viol ati ons extend over a period of tinme, but do not
neet the criteria for per day assessnment, such as a
failure to report mnor releases or a failure to conply
with a mnor provision of an order. In such cases, the

l ength of tinme that the violation continues should be
consi dered when eval uating the extent of deviation factor
(the I onger the period of nonconpliance, the greater the
deviation). In addition, the length of time of violation
can be accounted for in adjusting penalties based on
recal citrance.

In certain cases, it may be appropriate to reduce the
anount added for each day of violation, e.g., when
conpliance efforts nade by the violator result in a
decrease in the potential for harm associated with the
vi ol ati on.

Mul ti-day violations nust be docunented with evidence
establishing the dates that nonconpliance conti nued.

E. Step E Det ermi ne base penalty.

The base penalty is the anobunt deternmined in Step C

unl ess there is a nulti-day penalty, as provided in Step
D. The penalty derived from Step C should be nultiplied
by the nunber of days of violation to arrive at the base
penalty amount if a rmulti-day penalty is appropriate.
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PENALTY CHART

Potential for Harm
Ext ent
of MAJOR MODERATE M NOR
Devi ati on
MAJ OR $25, 000 $17, 500 $12, 500
to to
$15, 000 $8, 000
MODERATE $24, 000 $15, 000 $8, 000
to to to
$20, 000 $13, 000 $6, 000
M NOR $18, 000 $13, 000 $6, 000
to to to
$8, 000 $11, 000 - 0 -

Factors Associated with the Viol ator

Factors associated with the violator are included in the
assessnent of a penalty in order to reflect the intent
and behavior of the violator. These factors are designed
to ensure that the final penalty is appropriate to both
the violation and the violator. Such factors nay either
increase or reduce the penalty.

A. Step A Adjust penalty for cooperation.

The Departnment presunes that a party wll nake al
necessary good faith efforts to conply with

regul atory requirenents and, therefore, a cooperative
spirit to achieve conpliance is the standard.
Adjustnments in the penalty are based on devi ations
fromthis standard. Downward adjustnents are made
only for extraordinary efforts on the part of the
violator. Upward adjustnents are made for

recal citrance and refusals on behalf of the violator.

1. Extraordinary Efforts:

The Department may recognize efforts on behal f of
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a party if such efforts neet the goals of the
Departnment and exceed m ni num regul atory

requi renents. Consequently, a downward
adjustnent in the base penalty may be granted to
reward such efforts.

The Department may al so recogni ze extraordi nary
efforts to rectify any damage or environnenta
harmresulting fromthe nonconpliance. Such
efforts nust be extraordinary in nature,
exceeding the mninumrequired to justify a
reduction in the base penalty. This reduction

al so is designed to encourage renedi al actions

t hat exceed regul atory requirenments in respondi ng
to a problem

Recal ci trance:

Lack of cooperation, delay in conpliance, hiding
a release, and creating unnecessary obstacles to
achi eving conpliance can i ncrease environnental
harm enforcenment tinme, and costs. Increased
penalties shift the nonetary burden of such
behavi or fromthe Department to the party
creating the problem and serve as a deterrent to
future recalcitrant behavior

Ref usal s:

Refusal by a party to conply with requirenents,
to permt entry, or to allow cleanup operations
to take place is a serious offense, and an upward
adjustment in the penalty is required.

B. Step B. Adjust penalty for intent.

1

Lack of Control:

A release or failure to report a release or
violation of an order resulting from

ci rcunst ances outside the control of the violator
justify a reduction of the penalty amount. Where
the violation is caused solely by an "act of
God," the base penalty for that violation may be
wai ved. However, if the violation in question is
only partially out of the control of the
violator, a partial reduction may be nade.

Intentional or WIIful Violations:
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Where the violation was willfully commtted, the

penalty will be increased since willful or
intentional violations are nore serious than
uni ntentional ones. The base penalty will be

adjusted upward if the violator intentionally
commtted a violation. Were the violation is
willful or intentional and actual or potential
harm has occurred or could occur as a result of
the violation, the Departnment will seek the
maxi mum penal ti es.

Step C. Adjust penalty based on the violator's
enf orcenment history.

A party's enforcement history is an indicator of good
or bad faith and can increase a penalty since

conti nued and repeated violations indicate a | ack of
concern for human health and the environnent as well
as disregard for the law. Continued violation of

envi ronnental requirenments, especially of simlar
requi rements, may al so indicate that previous
penalties were not high enough to ensure conpli ance.

When considering the enforcement history, recent
violations are nore relevant than viol ations
occurring in the distant past. Prior violations of
the same or simlar requirenents are the nost serious
type of repeat violation, but prior violations of
unrel ated environnmental requirenments will also be
consi der ed.

Step D. Adjust penalty based on inability to pay.

In general, the Department will not adjust penalties
based on the violator's inability to pay.

Under certain circunstances, however, a penalty may
be reduced or paynent of the penalty may be extended
over a period of tinme if immediate, full paynent
woul d cause extreme undue financial hardship such as
forcing the conpany to go out of business or file for
bankr uptcy.

The financial information necessary to make an

adj ust nent based on the violator's inability to pay
is not usually available until the stage of

settl ement negotiations. Tax returns and ot her
detailed financial information, including access to
the violator's financial records by Departnent
auditors, are generally required to support this type
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of adjustment. Financial information should be
evaluated in consultation with the Ofice of Audits.

Step E. Adjust penalty based on the prophylactic
effect on the violator and the regul ated
communi ty.

A penalty | arge enough to have a deterrent effect on
the violator in the future is not the sanme for an

i ndi vidual or small business as for a | arge
corporation. Therefore, the law requires the
Departnent to consider this factor in assessing
penalties. Information to consider includes the size
of the conpany, the nature of its ownership

(i ndi vidual or corporate), its incone, and its net
worth. |If appropriate, adjust the penalty upward to
ensure that the penalty is |arge enough to deter
future violations.

Step F. Adjust penalty based on the econom c benefit
of nonconpli ance.

A viol ator should not benefit economcally from
nonconpl i ance, either by reduced costs or conpetitive
advantage. Therefore, the penalty nust deprive the
vi ol ator of any econom c benefit gained by the
failure to conply or delayed conpliance. A violator
may benefit economi cally by avoiding costs, delaying
costs, increasing profits, having use of capital,

avoi ding interest paynents, etc.

It is not always possible to obtain or to estimte
cost data, so it is sonetines inpossible to calculate
econom ¢ benefit. \Whenever the econom c benefit of
nonconpl i ance can be cal cul at ed, however, the anount
of the penalty should be increased by the m ni num

cal cul ati on of econom c benefit of nonconpliance up
to the statutory maxi num

Step G Adjust penalty based on the violator's
pol | uti on prevention actions.

If the violator takes action to prevent rel eases and
manages hazar dous substances and wastes in ways which
reduce or elimnate the potential for future

pol lution, these efforts will be considered by the
Departnment. A downward adjustnment in the base
penalty may be granted.

-0 - Oct ober 1993



Attachnment 1
Procedures and Forns for |ssuing Conmplaints for Penalties

HSC section 25359. 3
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STATE OF CALI FORNI A
ENVI RONMENTAL PROTECTI ON AGENCY
DEPARTMENT OF TOXI C SUBSTANCES CONTROL

In the Matter of: ) Docket No.
(3)

[1]
[ 2]

Respondent (s).

COVPLAI NT
Heal th and Safety Code
Section 25359.3

N N N N N

| NTRODUCTI ON

1.1 Parties. The State Departnment of Toxic Substances

Control (Department) issues this Conplaint to [ 4]

(Respondent) .

1.2. Site. The site that is the subject of this Order
is located at: [ 5] (Site). (Map attached as
Exhibit 1.)

1.3. Jurisdiction. Section 25359.3 of the Health and

Saf ety Code (HSC) authorizes the Departnent to issue a
Conpl ai nt when the Departnment determ nes that a person is
subject to a penalty pursuant to HSC section 25359.2 or
25359. 4.

1.4. Exhibits. All exhibits attached to this Order

are incorporated herein by reference.

DETERM NATI ONS

2. The Department has determ ned that:

[Alternative 1: Failure to Conply with Order]
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2. 1. On [ 6] , the Departnment issued

[ 7] with which Respondent has not conplied, to wt:

[ 8]

[Alternative 2: Release of Hazardous Substance]

2.1 On [ 9] t he Respondent [10] of [11l] into the

environnent at the Site, failed to clean up the hazardous
substance [12], and failed to file a report of the rel ease

with the Departnent: [13]

PENALTY

3. Based on the foregoi ng DETERM NATI ONS, the Depart nent
sets the ampbunt of Respondent's penalty at $(__
mul ti-day penalties, use the follow ng | anguage: per day for
each and every day from [date] and continuing until

Respondents bring thenselves into conpliance by [conpleting or

subm tting] the [ 11.

RI GHT TO A HEARI NG

4. A hearing may be requested to appeal the penalty
within 45 cal endar days of the date of service of the
Conpl ai nt. Appeal procedures are described in the enclosed

Statenment to Respondent.
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Dat e:

[ 14] [ 15]

Department of Toxic Substances Contr ol

Encl osur e

CcC.

Ms. Vicki Vandergriff

Pl anni ng and Management Branch
Site Mtigation Program

400 "P" Street, 4th Fl oor

P. O. Box 806

Sacranmento, CA 95812-0806

M. Larry WMatz

HQ Surveill ance and Enforcenment Branch
400 "P" Street, 4th Fl oor

P. O. Box 806

Sacramento, CA 95812-0806

[ Name of Attorney]

O fice of Legal Counsel
400 "P" Street, 4th Fl oor
P. O. Box 806

Sacramento, CA 95812-0806

Oct ober

1993



GUI DANCE
(1) Site name and address.
(2) Nanme of Respondent(s).
(3) Docket nunber.

(4) Name and individual or business status of each
respondent, e.g.:

Joe Smith, an individual
Smth Corp., a California corporation

Jones Corporation, a Delaware corporation doing
busi ness in California

Bob Smith, an individual doing business as Smith
Pl ati ng Conpany

(5) Location of the Site.
(6) Date of order

(7) Type of order: "a Renmedial Action Order"” or "an
| mm nent and/or Substantial Endangernent Order."

(8) Details of nonconpliance: Specify whether Respondent
failed to conply at all or in what specific way Respondent
failed to conply. This paragraph nust all ege specific
provi sions of an order and specific acts or on ssions that
make Respondent liable for the penalty.

(9) Date of release.

(10) Choose one: "released" or "caused a rel ease" or
"all owed a rel ease.”

(11) Narme of the hazardous substance rel eased.

(12) If the Respondent has cl eaned up, but failed to
report, delete this part of the sentence.

(13) If the Respondents never filed a notice of the
rel ease, do not add anything to this sentence. |If the

Respondent filed a notice of the release, add the foll ow ng:
"until [date notice filed]."
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(14) Nanme of person signing the Conplaint. Authority
to sign is delegated to Site Mtigation Branch Chiefs (refer
to Managenent Meno #EO 93-022-MWV) .

(15) Title of person signing the Conplaint.

| bi dem
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STATE OF CALI FORNI A
ENVI RONMENTAL PROTECTI ON AGENCY
DEPARTMENT OF TOXI C SUBSTANCES CONTROL

In the Matter of: ) Docket No.
(3) )
( Nane) ) STATEMENT TO RESPONDENT
(Addr ess) )
) Conmpl aint for Penalty
)
Respondent . )

TO THE ABOVE RESPONDENT:

A Conplaint for Penalty (Conplaint) is attached to this
statenent and is hereby served upon you. The Conpl ai nt has
been filed by the Departnent of Toxic Substances Control
(Departnent).

Unless a witten request for a hearing signed by you or
on your behalf is delivered or miiled to the Departnment within
forty-five (45) days after you received a copy of the
Conpl aint, you will be deemed to have waived your right to a
hearing in this matter. |If you do not file a tinmely hearing
request, the Conpl aint beconmes final automatically and the
Departnment will issue an Order Setting Penalty, which will set
the penalty in the anount proposed in the Conplaint for
Penal ty.

The request for a hearing may be made by delivering or
mai | i ng one copy of the enclosed formentitled "Notice of

Def ense” or by delivering or mailing a Notice of Defense as
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provided in section 11506 of the Governnent Code to:
Chi ef Counsel
O fice of Legal Counsel
Department of Toxic Substances Contr ol
400 P Street, 4th Floor

P. O. Box 806
Sacranmnento, CA 95812-0806

The encl osed Notice of Defense, if signed and filed with
the Departnment, is deened a specific denial of all parts of
t he Conplaint, but you will not be permtted to raise any
obj ection to the formof the Conplaint unless you file a
further Notice of Defense as provided in section 11506 of the
Governnment Code within forty-five (45) days after service of
t he Conpl ai nt upon you.

If you file a Notice of Defense within the tine
permtted, a hearing on the allegations nade in the Conpl aint
wi Il be conducted by the O fice of Adm nistrative Hearings of
t he Departnment of General Services in accordance with the
procedures specified in Health and Safety Code section 25359. 3
and Governnment Code sections 11500 et seq.

The hearing may be postponed for good cause. |If you have
good cause, you rnust notify the Department within ten (10)
wor ki ng days after you discover the good cause. Failure to
notify the Departnent within ten days will deprive you of a
post ponement .

Copi es of sections 11507.5, 11507.6, and 11507.7 of the

Governnment Code are attached. |[If you desire the nanes and
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addresses of witnesses or an opportunity to inspect and copy
items in possession, custody, or control of the Departnent,
you may contact:

Chi ef Counsel

O fice of Legal Counsel

Department of Toxic Substances Contr ol

400 P Street, 4th Floor

P. O. Box 806

Sacranmento, CA 95812-0806

Whet her or not you have a hearing, you may confer

informally with the Department to discuss the alleged facts,

determ nations, and penalty. An informal conference does not,

however, postpone the forty-five (45) day period you have to
request a hearing on the Conplaint. An informl conference
may be pursued sinultaneously with the hearing process.

You may but are not required to be represented by counsel

at any or all stages of these proceedings.

Encl osures

Noti ce of Defense
Excerpts fromthe Government Code

-0 - Oct ober 1993



STATE OF CALI FORNI A
ENVI RONMENTAL PROTECTI ON AGENCY
DEPARTMENT OF TOXI C SUBSTANCES CONTROL

In the Matter of: ) Docket No.
)
( Nane) ) NOTI CE OF DEFENSE
( Addr ess) )
)
)
Respondent . )

)

I, the undersigned Respondent, acknow edge receipt of

a copy of an Enforcenment Order or Conplaint for Penalty,

St atenment to Respondent, Government Code sections 11507.5,

11507.6, and 11507.7, and two copies of a Notice of Defense.
| request a hearing to pernit nme to present ny

defense to the allegations contained in the Enforcenment Order

or Conplaint for Penalty.

Dat ed:

(Respondent)

Mai | i ng Address of Respondent

(Street Address)

(City) (State)(Zip)

(Tel ephone Number)
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PROOF OF SERVI CE

1. | served the follow ng docunents:
a.
b. (Nane):
cC. By serving | ] Responsi bl e Party/ Respondent

[ ] O her (Name and Title):

2. a. [ ] By personally delivering copies to (address)
at (tinme)
on
(dat e)
b. [ ] By mailing copies by first-class certified

mail, Certified Mail Receipt No. ,
return recei pt requested, in a seal ed envel op
addressed to:

3. At the tinme of service | was at |east 18 years of age and
not a party to this action.

4. My name, business address, and tel ephone nunmber are:

| decl are under penalty of perjury that the foregoing is
true and correct and that this declaration is executed on
at , California.
(date) (pl ace)

(Si gnature)

-0 - Oct ober 1993



COVPLAI NT FOR PENALTI ES
SI GN- OFF SHEET

[ SI TE NAME]
Proj ect Manager Dat e
Seni or Speci al i st/ Engi neer Dat e
O fice of Legal Counsel Dat e
Site Mtigation Branch Chi ef Dat e
Deputy Director/Director Dat e

[ Signature authority has been delegated to
Branch Chiefs; however on a site-specific
Basis, either the Deputy Director or the
Director may elect to sign.]

Remar ks:
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