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II.

PURPOSE

It is the purpose of this procedure to permit the Department of
Health Services (DHS) to document compliance with Health and
Safety Code (H&SQ) Section 25355.5(a)(2). That section
requires certain actions by the Department as a prerequisite to
the Department expending funds for site remediation from the -
Hazardous  Substances Cleanup (Bond) Fund or Hazardous
Substances Account (HSA).

This procedure will help the Department to document its efforts
to persuade Responsible Parties (RPs) to bear the costs of
cleaning up hazardous substance release sites, and in so deoing,
will assist the Department in establishing its case if legal
action for cost recovery becomes necessary.

BACKGROUND

Under E&SC Section 25355.5(a)(2), the Department must notitfy
RPs of their non-compliance with a Remedial Action Order (RAQ)
or Enforceable Agreement (EA) and offer them an opportunity to
return to compliance or explain why they think the order or
agreement should be medified.

The Toxic Substancer Control Division's (TSCD) legal staff
advise that the requirements cof Health and Safety Code Section
25355.5(a) apply to expenditures of both Bond and HSA funds.
Compliance with this Sectisn must occur before Bond or HSA
funds are expended,

Sections 25355.5(k), (¢), and (d) exempt the Department from
the recuirements of Section 25355.5(a) if any of the following
conditions apply.

Under Sectlon 2535%.5(b), when:

1. DHS cannot find a responsible party,

2. DHS takes immediate corrective action under Section 25354,
or
3. DHS datermines the site presents an imminent and

substantial endangerment to the public health or welfare
or to the envircnment.

or under Section 25355.5(¢), when the expenditure is for the
cost of:

1. issuing an order,

2. entering into an agreement, or . .

3. reviewing, commenting upon, approving, or disapproving a
remedial action plan (RAP).
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III.

or under Section 25355,5(d), when the expenditure is for the
costs of:

1. oversight of removal and remedial actions conducted by the
RPs, or
2. the State share of a removal or remedial actjon for sites

on EPA's National Priority List.
ROLES AND RESPONSIBILITIES

Regional Sections will be responsible for preparing and issuing
Remedial Action Orders (RACs), monitoring RP compliance with
RAOS, preparing and issuing Preliminary and Final Notices of
Non-Compliance to RPs, and preparing amendments to RAOs when
appropriate.

The Headguarters Surveillance and Enforcement Unit, within the

Program Policy and Evaluation Section, will be responsible for
tracking issuance of RAOs and agreements, Notices of
Non-Compliance, and amended RAOs/agreements.

The Site Mitigation Unit is responsible for maintaining the
Bond Act Expenditure Plan ineluding informing the Legislature
of the status of RP sites based on compliance/non=compliance
with orders or agreements.

PROCEDURES
Ste a o

Regional 'Section staff will monitor RP compliance with RAOs or
agreements. If an RP is out of compliance, then Regienal
Section staff will issue a Proposed Determination of
Non-Compliance Notice and will forward copies of the Notice to
the Headgquarters Site Mitigation Unit and the HQ Survejillance
and Enforcement Unit.

Step 2. RP response to initial notice,

The RPFs mnust react to the Proposed Determination by either
returning to compliance or requesting amendments teo the RAO.
If the RP does hot comply or recquest changes, then the Reglonal
Section cChief will automatically issue & Notjce of Final
Determination of Non=-Compliance.

Step 3, tio on RF sa.

1. If the RP documents compliance or presents an adedquate
corrective action plan which does not require changing the
order, then the Regional Section staff will issue a
Withdrawal of Proposed Determination.
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Ste

If the RP requests changes o the order, then the Regicnal
Section Chief will review the request. 1If the Regional
Section Chief concurs with the RP request, he will issue a
revised order. If they do not ¢oencur, the Regional
Saction Chief will issue a2 Notice of Final Determination
of Nen-Compliance.

: DHE init jon
Detarmine non-compliance

Once a RAO or agreement becomes affective, Regional
Section staff will monitor RP compliance with the terms of
the document. This generally consists of receiving,
reviewing, and evaluating recquired documents and periedic
site inspections.

For example, an action required by the RAO is to provide
to the Department the name and address of the project
engineer or geologist who will be conducting the remedial
investigation. Compliance will mean, then, that at least
one RP submits the required name and address within the
reguired time period. If no RP submits the reguired name,
then all of the RPs are out of compliance.

As a matter of policy, the UDepartment will consider
issuing & determination of non-compliance with any
instance of non-compliance by the RP of any provision of
the order or agreement under H&SC Section 24355.5(a). The
decision to actually issue a notice will ke based on the
judgment of the Regional Section Chief.

Prepare Proposed Determination

Having determined that RPs are out of compliance, the
Regional Section staff will have five (5) days to prepare
a Notice of Propocsed Determination of Non-Compliance
(model attached), to be signed by the Regional Section
Chief. The Notice must include a specific description of
the activities the RPs failed to perform and the specific
dates for the reguired performance. The Notice will also
inform RPs that they may recuest modifications ¢¢ the
order. This latter requirement is mandated by H&SC
Section 25355.5(a)(2).

Issue Initial Notice of Non-Compliance.

once the Notice of Non~Compliance is prepared, the
Regional Sectien will send it via certified mail, (return
receipt requested) to all identified RPs for the site who
raceived the order or signed the agreement. If there 1is
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reason to believe that the RPs may not respond to
certified mail delivery, personal service should be used,

Step 5. egponse to i al notice (10 wo 5 mit

The Regional Section Chief 1s responsible for determining
whether non-complying RPs have: (1) returned to compliance,
(2) properly requested amendments to cleanup order, or (3)
failed to take either actien.

6. on bas asponge

It the RPs return to compliance by performing the required
tasks by the specific due date, then the Regional Section will
issus a Withdrawal of Proposed Determination (see Appendix B
for model), using that part of the model which speaks to
returning to compliance as the basis for the withdrawal. This
withdrawal letter will be signed by the Regional Section Chief.

If the RPs request changes to the order, the Regional Section
Chief will review the request, both in terms of the actual
changes recuested and the reasons for the regquested changes,
The Chief will then either accept the RPs' proposal, modify the
proposal, or reject the proposal.

The Regional Section Chief may also modify the original RaO,
based on more recently acquired information.

If RP amendments are acceptable, the Regional Section Chief
will evaluate the RP's proposal and, as appropriate, sign the
amended order and the withdrawal letter, using appropriate
language contained in the model Notice in Appendix B.

If on the other hand, the Regional Section Chief intends to
reject the requestad amendments, he shall sign the Final
Determination of Non~Compliance within 5 werking days.

If RPs do not comply or regquest changes, the Department's
position is that they do not intend to comply with the order
and that further communication would be unproductive.
Therefore, the Regilonal Section Chief will issue the final
Notice to RFs.

In these cases, TSCD immedlately assumes site c¢leanup
respensibility.
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NOTICES OF NON-COMPLIANCE

Approving
Notices Applicability thorit
Proposed ‘ Notification to RPs Regional
Determination of that are out of Section Chief
Non-Compliance compliance with the
terms of the order
to advise of need to
comply or face penalties
Withdrawal of Netification to RPs Regional
Proposed that the Department Section Chier
Determination of has withdrawn its
Non-Compliance Proposed
Determination
or
notification to RPs of
changes to order
caused by review of
RF request for
changes
Final Notification to RPs Regional
Determination of that the Department Section Chief
Nen=Compliance has formally deter-

mined them to he out
of compliance and will
invoke penalties as
appropriate, and turn
over work to a zone
contractor.

Instructions for Model lLetters

The following Appendixes A, B, and ¢ contain model letters on
non-compliance issues.

Material in brackets =-- [ ] -- is to be inserted by the Regiocnal
Section staff when preparing a letter.
Time limits are specified as calendar days. While the limits are

not expressed as optional, Regional Section staff may substitute
other time periods, if extraordinary circumstances warrant.
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APPENDIX A

(regional section phone no.)

CERTIFIED MAIL
[date)

[name and address of RP]

IN RESPONSE REFER TO:
[Site name)

Dear {responsible party name]:

NOTICE OF PROPOSED DETEKMINATION OF NON=-COMPLIANCE WITH
ORDER [docket number)

On [date], the Department of Health Services sent you
Remedial Action Order [docket number). The order
specified that you were to [optional language to describe
non-compliance, see below].

As of [date], our records indicate that yocu have not
submitted the regquired documents or taken the required
action. Therefore, under the provisions of Health and
Safety Code Section 25355.5(a)(2), we are providing you
with this written notice that THE DEPARTMENT OF HEALTH
SERVICES INTENDS TO DETERMINE YOU TO BE OUT OF COMPLIANCE
WITH THE TERMS OF REMEDIAL ACTION ORDER [docket number].

If, within ten (10) c¢alendar days from the date of this
letter, you submit to the Department the documentation
noted above or perform +the actions noted above, the
Department will withdraw this notice.

If, on the other hand, you believe the Department should
modify its order, you may submit an explanation of your
position to the Department, in writing, within ten (10)
calendayr days from the date of this letter. This
explanation should include your Treasons for the
modification as well as a thorough description of the
actual modification and proposed order amendment
language. The Department, at its sole disc¢retion, will
make a determination of the merits of the proposed corder
change. If rejected, the Department will issue a Notice
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of Final Determination of Non-Compliance. If accepted,
the order will be amended and reissued.

If you do not submit the recquired documentation, take
required corrective action, or regquest changes to the
order, the Department will issue a Final Notice of
Non=Compliance. If the Department 1issues a Final
Determination of Non=-Compliance, +the Department will
perform the work stipulated in the order. In addition,
the Department will seek cost recovery from the
responsible parties for all costs incurred, including
administrative costs,

Please forward any required documentation or regquest for
changes to:

Department of Health Services

Toxic Substances Control Division

[regional section address]
If you have any questions on this notice, please contact
{name, address, telephone number of regional section
contact person for this site].

Sincerely,

Regional Section Chief

[Regional Section name]

Toxic Substances Control Division
[Certification Number]
[Optional language to be inserted in paragraph 1]:
submit, by [date], the name and address of the project
angineer or geclogist you chose to direct and supervise.
work under the order. (FPhase 1, 2)

submit a remedial investigation workplan by (date].
(Phase 1)

gsubmit a draft feasibility study/remedial action plan by
{date]. (Phase ])

submit a final remedial action plan by [date]). (Phase 1)
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submit a detailed engineering design by [date]. (Fhase
2)
submit a progress report by [date]. (Phase 1, 2)

[perform other reguired action by [date]. (Phase 1, 2)
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APPENDIXY B

[regional section phone no.]

CERTIFIED MAIL
{date]

{name and address of RP)

IN RESPONSE REFER TO:
[Site name]

Dear [responsible party name]:
WITHDRAWAL OF PROPOSED DETERMINATION OF NON-COMPLIANCE

This letter is to inform you that the Department of
Health Services is hereby withdrawing its Notice of
Proposed Determination of Non-Compliance, issued to you
on [date].

Upon review of the documentation you submitted on [date],
the Department has determined that you are no longer out
of conmpliance with the terms of Remedial Action Order
[docket number].

OR

Upon review of your written recuest for changes to
Remedial Action Order [docket number], the Department has
determined that revisions to the order are appropriate
and hereby modifies the order, as specified in the
attached document, Amendments to Remedial Action Order
[dockeat number].

If this amended order is not complied with by [date],
then you will again be ocut of compliance with the order.
The Department will seek cost recovery on a regular basis
from the responsible parties for all cests incurred,
including administrative costs.

If you have any questions about this letter, please
contact [name, address, telephone number of region
saction contact person for this sitel}.

Sincerely,

Regional Section Chief

[Certification Number)
[attachments]



PROCEDURES FOR DETERMINATION OF NON-COMPLIANCE OFPFP4 87-1
WITH REMEDIAL ACTION ORDERS

APPENDIX C©
(regional section phone no.)
CERTIFIED MAIL
[date]
[name and address of RP]

IN RESPONSE REFER TQ:
[Site name]

Dear [responsikle party name]:

NOTICE OF FINAL DETERMINATION OF NON-COMPLIANCE WITE
ORDER [docket number)

On [date], the Department of Health Services sent you
Remedial Action Order [docket number]. The order advised
you that your failura to comply could alsc result in
penalties for non-compliance. On [date], the Department
of Health Services sent you a Notice of Proposed
Determination of Non-Compliance.

As of [date], our records indicate that ycu have not
submitted required documents, taken required action, or
requested a meodification to the order or that your
request for modification to the order is not acceptable.
[We have rejected your reguest because: reasons for
rejection go here].

Tharefore, THE DEPFARTMENT OF HEALTH SERVICES HEREBY
DETERMINES THAT YOU ARE NOT IN COMPLIANCE WITH REMEDIAL
ACTION ORDER [docket number]. Having so determined, the
Department will seek cost recovery for all costs
incurred, including administrative costs.

If you have any questions about this letter, please
contact ([name, address, telephone number of regional
section contact person for this site].

Sincerely,

Regional Section Chief

[Regional Section name]

Toxic Substances Control Division

[Certification Number)
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APPENDIX D
BElind copies (bces) are to be sent tod

Assistant Chief Counsel

Office of Legal Services

Toxic Substances Control Division
1029 J Street, 5th Floor
Sacramento, CA 95814

Unit Chief

Surveillance and Enforcement Unit
Toxiq Substances Control Division
1219 K Street

Sacramento, CA 95814

Unit chief

Site Mitigatien Unit

Toxie Substances Control Division
1219 K Street, 2nd Fleoor
Sacramento, CA 95814
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