State of California-California Environmental Protection Agency 
Department of Toxic Substances Control


INSTRUCTIONS FOR

GUARANTEE FOR OPERATIONS AND MAINTENANCE
CCR, title 22, section 66265.143(e)
With language from section 66264.151(f) and 66264.151(h)
1) A guarantee from the Corporate Guarantor, as specified in California Code of Regulations, title 22, division 4.5, chapter 14 and 15, article 8, section 66265.143(e) shall be on corporate letterhead stationary, shall contain original signatures and shall be worded as specified in section 66264.151(h); and
2) A letter from the chief financial officer, as specified in California Code of Regulations, title 22, division 4.5, chapter 14 and 15, article 8, section 66265.143(e) shall be on corporate letterhead stationary.  It shall contain original signature of the chief financial officer and shall be worded as specified in section 66264.151(f); and
3) A copy of the responsible party’s financial statements and the independent certified public accountant's report on examination of the guarantor's financial statements for the latest completed fiscal year; and
4) A special report from the responsible party’s independent certified public accountant to the responsible party that includes the following: 

i) A statement that the independent certified public accountant has compared the data in the letter from the chief financial officer with the amounts in the independently audited year-end financial statements for the latest fiscal year; and
ii) identification and description of the specific accounting standards and guidance relied upon to prepare the report; and
5) A completed financial test for closure and/or postclosure using Alternative I or II
6) A copy of the guarantor's most recent Form 10-K filed with the Securities and Exchange Commission if the owner or operator is required to make such a filing.

Privacy Statement Applicable to Individuals

Pursuant to Government Code section 11019.9 and Civil Code section 1798, et seq., this information is requested by the Department of Toxic Substances Control, Site Mitigation Program under Health and Safety Code section 25355.2 in order to verify adequate financial assurance of hazardous substance sites. Completion of the applicable form or submission of a document containing the wording specified in California Code of Regulations, title 22, section 66264.151 is mandatory. The consequence of not completing the form (or a document containing the specified wording) is failure to demonstrate financial assurance for operation and maintenance activities at a hazardous substance site. Information may be provided to various government agencies including, U. S. Environmental Protection Agency, State Attorney General, California Environmental Protection Agency, Air Resources Board, California Integrated Waste Management Board, Energy Resources Conservation and Development Commission, Water Resources Control Board and California Regional Water Quality Control Boards. This information may be subject to disclosure under the Public Records Act (Government Code section 6250, et seq.). Section 1798.3, Civil Code defines an individual as a “natural person.”

For more information or access to your records, contact: 

Department of Toxic Substances Control
Financial Responsibility Unit
8800 Cal Center Drive, 3rd Floor

Sacramento, California 95826-3200
(916) 255-3545

State Privacy Policy
Pursuant to Government Code Section 11019.9, all departments and agencies of the State of California shall enact and maintain a permanent privacy policy, in adherence with the Information Practices Act of 1977 (Civil Code Section 1798 et seq.), that includes, but not necessarily limited to, the following principles:

(a) Personally identifiable information may only be obtained through lawful means.

(b) The purposes for which personally identifiable data are collected shall be specified at or prior to the time of collection, and any subsequent use of the data shall be limited to and consistent with the fulfillment of those purposes previously specified.

(c) Personal data may not be disclosed, made available, or otherwise used for a purpose other than those specified, except with the consent of the subject of the data, or as required by law or regulation.

(d) Personal data collected shall be relevant to the purpose for which it is needed.

(e) The general means by which personal data is protected against loss, unauthorized access, use, modification, or disclosure shall be posted, unless the disclosure of those general means would compromise legitimate agency objectives or law enforcement purposes.

Each department shall implement this privacy policy by:

· Designating which position within the department or agency is responsible for the implementation of and adherence to this privacy policy;

· Prominently posting the policy physically in its offices and on its Internet website, if any;

· Distributing the policy to each of its employees and contractors who have access to personal data;

· Complying with the Information Practices Act (Civil Code Section 1798 et seq.), the Public Records Act (Government Code Section 6250 et seq.), Government Code Section 11015.5, and all other laws pertaining to information privacy, and

· Using appropriate means to successfully implement and adhere to this privacy policy.

A corporate guarantee, as specified in 66265.143(e) of California Code of Regulations, title 22, division 4.5, chapter 15, article 8 may be worded as follows, except that instruction in brackets are to be replaced with the relevant information and the brackets deleted.

CORPORATE GUARANTEE FOR OPERATIONS AND MAINTENANCE
Department of Toxic Substances Control

Financial Responsibility Section

8800 Cal Center Drive

Sacramento, California 95826

Guarantee made this [insert date] by [insert name of guaranteeing entity], a business corporation organized under the laws of the State of [insert name of State], herein referred to as guarantor, to the Department of Toxic Substances Control (DTSC), obligee, on behalf of our subsidiary [insert responsible party name and business address].

This guarantee is made on behalf of the [insert responsible party name], which is [one of the following:" our subsidiary"; "a subsidiary of (name and address of common parent corporation) of which guarantor is a subsidiary"; or "an entity with which the guarantor has a substantial business relationship, as defined in California Code of Regulations, title 22, division 4.5, chapter 10, article 2, section 66260.10”] to the DTSC.

RECITALS

1.  Guarantor meets or exceeds the financial test criteria and agrees to comply with the reporting requirements for guarantors as specified in California Code of Regulations, title 22, division 4.5, chapter 15, article 8, section 66265.143, subsection (e) and section 25355.2, California Health and Safety Code.

2.  [Insert responsible party's name] owns at least 50 percent of the voting stock of and/or is a responsible party for the following hazardous substances site(s) covered by this guarantee:  
[List for each site:  EPA Identification Number, name, and address. Show all operations and maintenance costs.]

3.  "Closure plans" and "postclosure plans" as used below refer to the plans maintained as required by California Code of Regulations, title 22, division 4.5, chapter 15, article 7, for the operations and maintenance care of hazardous substances site(s) as identified above.

4.  For value received from [insert responsible party name], guarantor guarantees to DTSC that in the event that [insert responsible party name] fails to perform operations and maintenance of the above site(s) in accordance with the operations and maintenance plans and operations and maintenance agreement, the guarantor shall do so or establish a trust fund as specified in California Code of Regulations, title 22, division 4.5, chapter 15, article 8, as applicable, in the name of [insert responsible party name] in the amount of the current operations and maintenance cost estimates.

5.  Guarantor agrees that if, at any time during or at the end of any fiscal year before the termination of this guarantee, the guarantor fails to meet the financial test criteria, guarantor shall send within 90 days, by certified mail, notice to DTSC and to [insert responsible party name] that he or she intends to provide alternate financial assurance as specified in California Code of Regulations, title 22, division 4.5, chapter 15, article 8 as applicable, in the name of [insert responsible party name].  Within 120 days after the end of such fiscal year or other occurrence, the guarantor shall establish such alternate financial assurance unless [insert responsible party name] has done so.

6.  The guarantor agrees to notify DTSC by certified mail of a voluntary or involuntary proceeding under Title 11 (Bankruptcy), United States Code, naming guarantor as debtor within ten (10) days after commencement of the proceeding.

7.  Guarantor agrees that within 30 days after being notified by DTSC of a determination that guarantor no longer meets the financial test criteria or that he or she is disallowed from continuing as a guarantor of operations and maintenance care, he or she shall establish alternate financial assurance as specified in California Code of Regulations, title 22, division 4.5, chapter 15, article 8, as applicable, in the name of [insert responsible party name] unless [insert responsible party name] has done so.

8.  Guarantor agrees to remain bound under this guarantee notwithstanding any or all of the following:  amendment or modification of the operations and maintenance plan, amendment or modification of the operations and maintenance agreement, the extension or reduction of the time of performance of operations and maintenance, or any other modification or alteration of an obligation of the responsible party pursuant to California Health and Safety Code, chapter 6.8.

9.  Guarantor agrees to remain bound under this guarantee for as long as [insert responsible party name] shall comply with the applicable financial assurance requirements of California Health and Safety Code section 25355.2 for the above listed hazardous substances site(s), except as provided in paragraph 10 of this agreement.

[Insert the following language if the guarantor is (a) a direct or higher-tier corporate parent, or (b) a firm whose parent corporation is also the parent corporation of the responsible party]:
10. Guarantor may terminate this guarantee by sending notice by certified mail to DTSC and to [insert responsible party name], provided that this guarantee may not be terminated unless and until the [insert responsible party name] obtains, and DTSC approve(s), alternate operations and maintenance care coverage complying with California Code of Regulations, title 22, division 4.5, chapter 15, article 8.

[Insert the following language if the guarantor is a firm qualifying as a guarantor due to its "substantial business relationship" with its responsible party.]

Guarantor may terminate this guarantee 120 days following the receipt of notification, through either registered or certified mail, by DTSC and by [insert responsible party name].

11. Guarantor agrees that if [insert responsible party name] fails to provide alternate financial assurance as specified in California Code of Regulations, title 22, division 4.5, chapter 15, article 8, as applicable, and obtain written approval of such assurance from DTSC within 90 days after a notice of cancellation by the guarantor is received by DTSC from guarantor, guarantor shall provide such alternate financial assurance in the name of [insert responsible party name].

12. Guarantor expressly waives notice of acceptance of this guarantee by DTSC or by [insert responsible party name].  Guarantor also expressly waives notice of amendments or modifications of the operations and maintenance plan and of amendments or modifications of the operations and maintenance agreement(s).

The parties hereby certify that the wording of this guarantee is identical to the wording specified in California Code of Regulations, title 22, section 66264.151, subsection (h)(1) is being executed in accordance with the requirements of California Code of Regulations, title 22, division 4.5, chapter 15, article 8, and California Health and Safety Code section 25355.2.
Effective date:

[Name of guarantor]

[Authorized signature for guarantor]

[Name of person signing]

[Title of person signing]

Signature of witness or notary:

A financial test mechanism, as specified in 66265.143(e) of California Code of Regulations, title 22, division 4.5, chapter 15, article 8 may be worded as follows, except that instruction in brackets are to be replaced with the relevant information and the brackets deleted.

LETTER FROM CHIEF FINANCIAL OFFICER

Department of Toxic Substances Control

Financial Responsibility Section

8800 Cal Center Drive

Sacramento, California 95826

I am the chief financial officer of [insert name and address of firm].  This letter is in support of this firm's use of the financial test to demonstrate financial assurance for operations and maintenance costs, as specified in California Health and Safety Code section 25355.2.

[Fill out the following paragraphs regarding hazardous substance sites (sites) and associated cost estimates.  If your firm has no sites that belong in a particular paragraph, write "None" in the space indicated.  For each site, include its EPA Identification Number, name, address and current closure, postclosure, corrective action, and operations and maintenance cost estimates.  Identify each cost estimate separately as to whether it is for closure, postclosure, corrective action, or operations and maintenance.]

1.  This firm is the owner or operator of the following facilities/TTUs for which financial assurance for closure or postclosure care is demonstrated through the financial test specified in section 66264.143, subsection (f), section 66264.145, subsection (f), section 66265.143, subsection (e), and section 66265.145, subsection (e) of California Code of Regulations, title 22, division 4.5, chapter 14 and 15, article 8 or operations and maintenance, as specified in California Health and Safety Code section 25355.2.  The current closure and/or postclosure cost estimates covered by the test are shown for each facility/TTU:__________.

2.  This firm guarantees, through the guarantee specified in section 66264.143, subsection (f), section 66264.145, subsection (f), section 66265.143, subsection (e), and section 66265.145, subsection (e) of California Code of Regulations, title 22, division 4.5, chapter 14 and 15, article 8, the closure and/or postclosure care of the following facilities/TTUs owned or operated by the guaranteed party.  The current cost estimates for the closure or postclosure care so guaranteed are shown for each facility/TTU:___________.

The firm identified above is [insert one or more:  (1) The direct or higher-tier parent corporation of the responsible party; (2) owned by the same parent corporation as the parent corporation of the responsible party, and receiving the following value in consideration of this guarantee [insert dollars]; or (3) engaged in the following substantial business relationship with the responsible party [insert business relationship], and receiving the following value in consideration of the guarantee [insert dollars]].  [Attach a written description of the business relationship or a copy of the contract establishing such relationship to this letter.]

3.  In states where the U.S. Environmental Protection Agency is not administering the financial requirements of subpart H of 40 CFR parts 264 and 265, this firm, as owner or operator or guarantor, is demonstrating financial assurance for the closure or postclosure care of the following facilities/TTUs through the use of a test equivalent or substantially equivalent to the financial test specified in subpart H of 40 CFR parts 264 and 265 or California Code of Regulations, title 22, division 4.5, chapter 14 and 15, article 8.  The current closure and/or postclosure cost estimates covered by such a test are shown for each facility/TTU:__________.

4.  This firm is the owner or operator of the following hazardous waste management facilities/TTUs for which financial assurance for closure or, if a disposal facility, postclosure care, is not demonstrated either to U.S. Environmental Protection Agency or a State through the financial test or any other financial assurance mechanism specified in subpart H of 40 CFR parts 264 and 265, California Code of Regulations, title 22, division 4.5, chapter 14 or 15, article 8 or equivalent or substantially equivalent State mechanisms.  The current closure and/or postclosure cost estimates not covered by such financial assurance are shown for each facility/TTU:__________.
5. This firm is using the financial test, or its equivalent, to provide financial assurance or guarantee to the following governmental agencies: [list each agency and the amount assured]

6.  This firm is the owner or operator of the following Underground Injection Control facilities for which financial assurance for plugging and abandonment is required under 40 CFR part 144.  The current closure cost estimates as required by 40 CFR 144.62 are shown for each facility:__________.

This firm [insert "is" or "is not"] required to file a Form 10K with the Securities and Exchange Commission (SEC) for the latest fiscal year.

The fiscal year of this firm ends on [insert month, day].  The figures for the following items marked with an asterisk are derived from this firm's independently audited, year-end financial statements for the latest completed fiscal year, ended [insert date].

This firm is using [insert "Alternative I" or “Alternative II”].
Fill in Alternative I if the criteria of paragraph (f)(1)(A) of sections 66264.143 and 66264.145, or of paragraph (e)(1)(A) of sections 66265.143 and 66265.145 of this division are used.  Fill in Alternative II of the criteria of paragraph (f)(1)(B) of sections 66264.143 and 66265.145, or of paragraph (e)(1)(B) of sections 66265.143 and 66265.145 of this division are used.

ALTERNATIVE I

	  1.
	Sum of current Operations and Maintenance (O&M) cost estimate (total of all cost estimates shown in the six paragraphs above) 
	$
	

	
	
	
	

	*2.
	Total liabilities (if any portion of the closure or postclosure cost estimates is included in total liabilities, you may deduct the amount of that portion from this line and add that amount to lines 3 and 4) 
	$
	

	
	
	
	

	 *3.
	Tangible net worth 
	$
	

	
	
	
	

	 *4.
	Net worth 
	$
	

	
	
	
	

	 *5.
	Current assets 
	$
	

	
	
	
	

	 *6.
	Current liabilities 
	$
	

	
	
	
	

	  7.
	Net working capital (line 5 minus line 6) 
	$
	

	
	
	
	

	 *8.
	The sum of net income plus depreciation, depletion, and amortization 
	$
	

	
	
	
	

	 *9.
	Total assets in U.S. (required only if less than 90% of firm's assets are located in the U.S.) 
	$
	

	
	
	
	

	 10.
	Is line 3 at least $20 million? 
	
	[Yes/No]

	
	
	
	

	 11.
	Is line 3 at least 6 times line 1? 
	
	[Yes/No]

	
	
	
	

	 12.
	Is line 7 at least 6 times line 1? 
	
	[Yes/No]

	
	
	
	

	*13.
	Are at least 90% of firm's assets located in the U.S.? If not, complete line 14 
	
	[Yes/No]

	
	
	
	

	 14.
	Is line 9 at least 6 times line 1? 
	
	[Yes/No]

	
	
	
	

	 15.
	Is line 2 divided by line 4 less than 2.0? 
	
	[Yes/No]

	
	
	
	

	 16.
	Is line 8 divided by line 2 greater than 0.1? 
	
	[Yes/No]

	
	
	
	

	 17.
	Is line 5 divided by line 6 greater than 1.5? 
	
	[Yes/No]

	
	
	
	

	 18.
	Current corporate credit rating of this firm and name of rating service
	
	

	
	
	
	

	 19.
	Date of corporate credit rating
	
	

	
	
	
	


I hereby certify that the wording of this letter is identical to the wording as specified in California Code of Regulations, title 22, section 66264.151, subsection (f) and is being executed in accordance with the requirements of California Code of Regulations, title 22, division 4.5, chapter 15, article 8 and California Health and Safety Code section 25355.2.
	
	
	

	[Signature]
	
	[Title]

	
	
	

	[Name]
	
	[Date]


Corporate Seal:
ALTERNATIVE II
	  1.
	Sum of current closure and postclosure cost estimate (total of all cost estimates shown in the six paragraphs above) 
	$
	

	
	
	
	

	2.
	Current bond rating of most recent issuance of this firm and name of rating service
	
	

	
	
	
	

	 3.
	Date of issuance of bond
	$
	

	
	
	
	

	 4.
	Date of maturity of bond
	$
	

	
	
	
	

	 *5.
	Tangible net worth [if any portion of the closure and postclosure cost estimates is included in "total liabilities" on your firm's financial statements, you may add the amount of that portion to this line]
	$
	

	
	
	
	

	 *6.
	Total assets in U.S. (required only if less than 90% of firm's assets are located in the U.S.)
	$
	

	
	
	
	

	  7.
	Is line 5 at least $20 million?
	
	[Yes/No]

	
	
	
	

	 8.
	Is line 5 at least 6 times line 1?
	
	[Yes/No]

	
	
	
	

	 *9.
	Are at least 90% of firm's assets located in the U.S.? If not, complete line 10.
	
	[Yes/No]

	
	
	
	

	 10.
	Is line 6 at least 6 times line 1?
	
	[Yes/No]

	
	
	
	


I hereby certify that the wording of this letter is identical to the wording as specified in California Code of Regulations, title 22, section 66264.151, subsection (f) and is being executed in accordance with the requirements of California Code of Regulations, title 22, division 4.5, chapter 15, article 8 and California Health and Safety Code section 25355.2.
	
	
	

	[Signature]
	
	[Title]

	
	
	

	[Name]
	
	[Date]


Corporate Seal:
DTSC 1173S (1/1/2019)
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